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PREFACE

When I arrived in Buffalo in 1983 as a young forensic psychologist and 
law professor, I was surprised to learn from colleagues that the insan-

ity defense was rarely, if ever, used locally. “No jury would ever acquit anyone 
by reason of insanity,” I was told repeatedly. It took awhile, but eventually I 
learned why this defense was held in such low esteem in Western New York. 
“Fitzsimmons,” I heard again and again from criminal defense attorneys, who 
would sigh and shake their heads as if they had just uttered the name of a 
recently departed friend or relative.

But George Fitzsimmons was no friend to the legal system (especially 
the defense bar) and really not much of a relative. After dropping out of col-
lege and undergoing on-and-off psychiatric treatment for years, in 1969 the 
30-year-old Fitzsimmons karate-chopped his parents to death in the town of 
Amherst, the Buffalo suburb where I have lived for almost a quarter-century.

Fitzsimmons pleaded not guilty by reason of insanity, and there followed 
the almost inevitable battle of the experts. Three local psychiatrists testifi ed 
that Fitzsimmons was insane when he killed his parents. The defense wit-
nesses described Fitzsimmons as delusional, grandiose, and bizarre, and diag-
nosed him as suffering from paranoid schizophrenia. His mental illness, they 
testifi ed, had “deep roots [in] his parents’ tight discipline, excessive demands 
and high expectations.”1

The sole psychiatrist who testifi ed for the prosecution said Fitzsimmons 
had “fabricated” much of what he told the various doctors.2 While this psy-
chiatrist found Fitzsimmons to have a “paranoid personality,” he insisted that 
the defendant was sane because he “perceived the act was wrong and that he 
would be held culpable . . . ”3

Fitzsimmons waived a jury trial, so the evidence was weighed by a sin-
gle trier of fact. On May 22, 1970, Judge Charles J. Gaughen announced his 
verdict. The judge found that “at the time of acts charged in the indictment 
[Fitzsimmons] was suffering from a mental disease and mental defect . . . so as 
not to be responsible for the acts alleged . . . ”4 In view of his verdict, Gaughen 
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ordered Fitzsimmons “committed to the Commissioner of Mental Hygiene, 
to be placed in an appropriate institution and there to be so held until [he] has 
recovered suffi ciently from such mental disease or defect as to be no longer a 
danger to himself or to others . . . ”5

As if the verdict had not generated enough controversy, another judge 
added fuel to the fi re of public outrage when he ruled that, despite having 
killed both his parents, Fitzsimmons was entitled to their entire estate, some 
$125,000. As the Surrogate Court judge explained, the court had no choice in 
the matter since because Fitzsimmons was the only heir, had been acquitted, 
and thus was not subject to a state law prohibiting a convicted killer from in-
heriting the property of his victim.

Less than 3 years after Fitzsimmons’s acquittal, a third judge would enter 
the case and he, too, would have little if any discretion in the matter. In 1973,
after Fitzsimmons had spent only 34 months at what was then the Buffalo 
State Hospital, psychiatrists there petitioned the court to release him. Based 
upon Fitzsimmons’s “record of excellent behavior” and his evident ability to 
“readjust to the community,” 4 psychiatrists testifi ed that he was “no longer 
any danger to himself or others.”6

Faced with this unanimous and uncontroverted conclusion—and a law re-
quiring an insanity acquittee to be discharged from custody once he no longer 
posed a danger to self or others—Judge Joseph A. Nevins was all but obliged 
to order Fitzsimmons released. Nevins ordered Fitzsimmons released under 
supervision of the Offi ce of Mental Hygiene for 5 years on the condition that 
“he maintain himself in a state without danger to himself or to others.”7

As early as 3 months after Fitzsimmons was released from the state 
 hospital, he began to demonstrate signs of dangerousness. Fitzsimmons be-
came romantically involved with a fellow patient who had also been released 
from Buffalo State Hospital, struck her in an act of domestic violence, and 
“infl icted a small wound on [her] head.”8 Hospital offi cials were made aware 
of the assault but dismissed it. Soon thereafter, when Fitzsimmons “talked of 
moving away,” his supervising psychiatrist wrote, “There was nothing I could 
do to interfere.”9

In July 1973, Fitzsimmons married his hospital sweetheart. While the 
newlyweds pondered buying a mobile home, Fitzsimmons’s aunt and uncle, 
DeAlton and Euphresia Nichols, both 80-year-olds, offered the couple a place 
to stay in their Northern Pennsylvania home. Fitzsimmons and his bride ac-
cepted the Nichols’s offer and moved in, but just 8 weeks into the marriage 
Fitzsimmons again assaulted his wife—this time seriously.

During an argument, Fitzsimmons choked his wife until she nearly blacked 
out, and then beat her about the face, head, ear, and arm. Mrs. Fitzsimmons 
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suffered numerous facial injuries including a broken nose and was taken via 
ambulance to a nearby hospital emergency room. Although Fitzsimmons 
disputed his wife’s account of the incident, he was arrested and arraigned on 
charges of aggravated assault and battery. Euphresia Nichols posted bail in the 
amount of $3500 and secured her nephew’s release, but Fitzsimmons’s freedom 
was short-lived. When a local mental health offi cial expressed concern that 
Fitzsimmons might do further harm to his wife, police arrested him again, he 
was taken before another judge, and bail was increased to $20,000. Unable to 
make bail in that amount, Fitzsimmons was jailed to await trial.

When trial commenced about 2 months after the assault, Fitzsimmons’s 
wife refused to testify and, under Pennsylvania law, could not be forced to do 
so. The jury heard testimony from medical personnel and witnesses who had 
heard the assault, but in the end the evidence fell short. The jury acquitted 
Fitzsimmons of felony assault, fi nding him guilty of only misdemeanor as-
sault. When the judge lowered the bail back to $3500, Mr. and Mrs. Nichols 
again posted the required funds and Fitzsimmons was released to the com-
munity to await sentencing. Offi cials at Buffalo State Hospital were notifi ed 
of Fitzsimmons’s legal status, but declined to take any action:

Dr. Stanley Plattman responded on behalf of the institution. He 
said Buffalo State could do nothing because it was the court’s re-
sponsibility to revoke conditional releases from mental hospitals. 
Plattman added that Fitzsimmons was untouchable under New York 
State law anyhow, since he had left the state and taken up residence 
in Pennsylvania.10

Fitzsimmons’s minor assault conviction became largely moot when, as 
he was awaiting sentencing, he killed his aunt and uncle. On November 13,
1973, Fitzsimmons stabbed Euphresia Nichols 11 times and DeAlton Nichols 
23 times in an argument over a television program. Following the homicides, 
Fitzsimmons fl ed to New York, where he was taken into custody end and 
eventually extradited to Pennsylvania. Using money in a trust fund from his 
parents’ estate, Fitzsimmons hired the nationally known criminal defense at-
torney, F. Lee Bailey.

Bailey served as co-counsel with Herbert Siegel, a top-fl ight Buffalo 
trial lawyer who had defended Fitzsimmons in his fi rst murder trial. Fitzsim-
mons’s second murder trial would last roughly a year and a half, delayed at 
times by concerns that he was not competent to stand trial—in other words 
was, by reason of mental illness, unable to understand the nature of the 
charges against him or to assist in his own defense. Bailey and Siegel had 
little choice but to present an insanity defense, despite Pennsylvania’s strict 
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preface

adherence to an insanity standard fi rst articulated in England in 1843 in 
M’Naghten’s Case:

In order for insanity to be a legal defense to the commission of a 
crime there must be such a perverted and deranged condition of the 
moral faculties that the defendant, at the time of the commission of 
the crime, was deprived of his memory and understanding and was 
unable to comprehend the nature of his action, and to distinguish 
between moral good and evil, or, as is more often stated, “to distin-
guish between right and wrong” in reference to the particular act in 
question.11

Not surprisingly, psychiatrists testifying for the defense said Fitzsimmons 
was insane while whereas those testifying for the prosecution disagreed. In 
the fi nal analysis, the jury was unconvinced by Fitzsimmons’s defense. They 
found him guilty of 2 counts of murder and the court sentenced him to 
serve the rest of his natural life in a state penitentiary. Although Fitzsimmons 
was the sole heir named in the wills of DeAlton and Euphresia Nichols, this 
time he was unable to inherit from those he had killed. Pennsylvania’s Slay-
er’s Act prohibited a convicted killer from inheriting the estate of his victim.

As might be expected even in the 1970s, before round-the-clock cable 
news coverage, the media in Western New York, Northern Pennsylvania, and 
nationally had a fi eld day with the Fitzsimmons case and probably did more 
than any other entity involved to shape the public’s negative opinion of the 
case and people’s growing revulsion toward the insanity defense. One news-
paper article, headlined “George Fitzsimmons: Buffalo’s Ripper” was typical 
and helps explain the bias against the insanity defense that exists in Buffalo 
to this day:

Just drop George Fitzsimmons’ name in Buffalo.
The reaction is akin to mentioning the Strangler case in Boston, 

or that Ripper fellow in London.
George Fitzsimmons is a household word.
A Buffalo cabbie suggested he ought to be executed in a manner 

defying detailed explanation in [a] family newspaper.
“I’m glad Pennsylvania has him this time,” said the elevator op-

erator in the Erie County, N.Y., courthouse.12

Unfortunately, many people believed and apparently still believe that the 
Fitzsimmons case is typical of what happens when a mentally ill offender 
commits a serious crime such as murder. In Buffalo, as in many other com-
munities, the insanity defense is treated with great skepticism if not distrust, 
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and when it is offered it rarely succeeds. Not long ago, the Erie County dis-
trict attorney, Buffalo’s Frank J. Clark, put it this way: “Snowstorms in Au-
gust will occur more frequently than the insanity defense is successful.”13

And, asked if the insanity defense was dead in Buffalo, John R. Nuchereno, 
one of the area’s premier trial attorneys who has presented many insanity 
defenses, said, “It’s not dead, but its heart beats very weakly.”14

Though there have been a small number of successful insanity defenses 
in the Buffalo area since the Fitzsimmons debacle, almost all of them have 
been the result of a stipulation between the prosecutor and the defense attor-
ney; both lawyers and their psychological experts agree that the defendant is 
insane, a jury trial is waived, and the case is placed before a judge who “fi nds” 
the defendant insane and orders him or her committed to a state forensic 
mental hospital. Interestingly, but perhaps not surprisingly, most if not all 
of these stipulated insanity verdicts have involved intrafamilial homicides—
cases in which the mentally ill killer is a close relative of the victim.

But it is not just bias in the media and among the public that keeps the in-
sanity defense from rarely succeeding here or elsewhere. The legal standards 
for judging insanity are, as they ought to be, extremely strict and demand-
ing. Over the course of 30 years as a forensic psychologist, I have examined 
criminal defendants for possible insanity defenses not only in Buffalo but 
nationally, from New Hampshire to Hawaii. Out of the many hundreds of 
defendants I have examined for this purpose, I can count on 2 hands, give or 
take, the number I found actually met the legal standard for insanity.

Then there are the legal consequences of a successful insanity plea. For 
almost 25 years I have taught fl edgling lawyers about the insanity defense 
and have told them all, only half-jokingly, that “You have to be crazy to plead 
insanity.”

Why? First, because the legal standard in every state requires that the 
defendant be mentally disabled or mentally ill. But, second, and often for-
gotten by zealous attorneys, is what happens to a defendant who is actually 
found insane. George Fitzsimmons walked away, almost completely free, after 
less than 3 years of inpatient psychiatric treatment. Contrary to popular view, 
that result was so rare as to be almost unheard of, both here in Buffalo and 
across the United States.

For more than 2 decades I have conducted the vast majority of the court-
ordered independent forensic examinations of patients who were acquitted 
by reason of insanity and hospitalized in Western New York. In every one 
of several hundred cases, the state has argued strenuously that the insanity 
acquittee needs more treatment or more limitations on his or her freedom, no 
matter what the patient’s current mental condition, degree of dangerousness, 
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or the length of time since his or her crime was committed. Most of the time 
I agree with the state’s position, but even when I strongly disagree and say so 
in writing and in courtroom testimony, it makes little difference. People who 
kill others and successfully plead insanity are rarely if ever released from 
confi nement. And, in those few cases in which they are given their freedom, 
it comes hedged with multiple conditions—strict limitations with which they 
will be saddled for the rest of their lives.

In this book, I examine 10 high-profi le cases in which people charged 
with murder have pleaded insanity. These are not my own cases, but, except 
for the notoriety they have generated, most of them are not unlike the cases 
I and my forensic psychological colleagues throughout the country handle on 
a routine basis. My hope is to educate not only students and interested lay 
readers but also the mental health experts, lawyers, judges, and other profes-
sionals who work on these sorts of cases—in part, to dispel some of the myths 
about the insanity defense that have been engendered by cases like that of 
George Fitzsimmons.
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INTRODUCTION

Anglo-American jurisprudence, in nearly all jurisdictions, includes what is 
commonly referred to as the insanity defense. The insanity defense is prob-

ably the most controversial doctrine in criminal law. When used  successfully—
a rare occurrence in American law—a defendant who has clearly committed a 
criminal act, even one as heinous as murder, is deemed not guilty and may not 
be punished. To be sure, such defendants are almost invariably required to un-
dergo mental heath treatment and deprived of their freedom during such treat-
ment. Indeed, defendants found not guilty by reason of insanity are frequently 
confi ned by the state for periods much longer than the sentences they might 
have received had they been found guilty of the crime charged.

Defenders of the insanity defense note, correctly, that this doctrine is 
fundamental to our system of justice as it prevents the punishment of indi-
viduals who, by reason of mental illness, cannot fairly be held responsible 
for their criminal acts. Perhaps that is why, although the insanity defense has 
been the subject of much judicial and legislative tinkering for centuries, and 
especially in recent decades, to this day it remains an honored, if sometimes 
tarnished, fi xture in Anglo-American law.

Critics of the insanity defense, however, frequently note that although the 
moral theory underlying the insanity defense may be laudable, in practice the de-
fense is subject to many abuses and rarely lives up to the lofty ideals it is intended 
to advance. They observe, for example, that the legal result of an insanity defense 
is unpredictable, often appears arbitrary and capricious, and frequently seems 
not to turn upon the mental status and criminal responsibility of the defendant 
but rather upon who he is, what his crime was, what lawyer represented him, 
what expert witnesses testifi ed for or against him, and what jury judged him.

Evolution of Legal Standards

The question of how criminal law should deal with mentally ill offenders has 
provoked controversy for centuries. As early as the 14th century, English law 
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recognized that it was morally improper to punish a person whose mentality 
did not allow him to understand the difference between “good and evil.”1 By 
1724, the courts had developed a standard of “insanity” that forbade criminal 
punishment of “a mad man . . . a man that is totally deprived of his under-
standing and memory, and doth not know what he is doing, no more than a 
brute or a wild beast.”2

Modern insanity law, however, dates most directly to M’Naghten’s Case, an 
1843 English decision of the Supreme Court of Judicature. Daniel M’Naghten 
had shot and killed Edward Drummond, mistakenly believing that Drummond 
was Prime Minister Robert Peel. M’Naghten was found not guilty by reason 
of insanity, the queen was infuriated, and the House of Lords asked the court 
to clarify the law. In what has come to be known as the M’Naghten standard or 
test of insanity, the court directed that “the jurors ought to be told in all cases 
that every man is to be presumed to be sane, and to possess a suffi cient degree 
of reason to be responsible for his crimes, until the contrary be proved to their 
satisfaction; and that to establish a defence on the ground of insanity, it must 
be clearly proved that, at the time of the committing of the act, the party ac-
cused was labouring under such a defect of reason, from disease of the mind, as 
not to know the nature and quality of the act he was doing; or, if he did know it, 
that he did not know he was doing what was wrong.”3 The two “prongs” of the 
M’Naghten standard—(1) inability to know the nature and quality of the act 
and (2) inability to know that the act was wrong—respectively deal with what 
have been referred to as cognitive incapacity and moral incapacity.

The M’Naghten standard, like the insanity defense more generally, has 
proven controversial but enduring. More than 165 years later, this test (or 
some variation of it) is still the law in the majority of American jurisdictions.

American reform of the insanity defense resulted in several alternatives 
to M’Naghten, including the “irresistible impulse” and “product” tests. Nu-
merous 19th-century courts, including the U.S. Supreme Court, recognized 
that insanity included the inability to control one’s actions, despite knowing 
that such actions were wrong. Thus, under the “irresistible impulse” standard 
an accused was insane if found, by reason of mental illness, “unable to adhere 
to the right even though he knew the act was wrong.” A handful of other 
courts adopted a test asking simply whether the defendant’s criminal act was 
the “product” of a mental disease or defect.5 The “irresistible impulse” and 
“product” standards both refl ected a concern for the defendant’s volitional 
capacity. Both these standards have largely been abandoned or incorporated 
into other insanity tests.

In 1962, the American Law Institute (ALI), an infl uential group of judges, 
lawyers, and law professors, posited a new insanity test, which was made part 
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of the ALI’s Model Penal Code, a draft of recommended criminal laws. The 
ALI standard, which has become the major rival of M’Naghten, drew upon 
M’Naghten and the “irresistible impulse” standard. Under the ALI’s Model 
Penal Code, “a person is not responsible for criminal conduct if at the time 
of such conduct as a result of mental disease or defect he lacks substantial 
capacity either to appreciate the criminality of his conduct or to conform his 
conduct to the requirements of the law.”6 The ALI defi nition of insanity also 
includes the caveat that “the terms ‘mental disease or defect’ do not include 
an abnormality manifested only by repeated criminal or otherwise antisocial 
conduct.”7

Under the ALI formulation, a defendant may be found not guilty by 
reason of insanity if lacking either cognitive or volitional capacity. The ALI 
standard also liberalized the M’Naghten and irresistible impulse tests by sub-
stituting the broader and more psychologically nuanced term “appreciate” for 
“know” and by including the term “lacks substantial capacity,” thereby mak-
ing the requirements for insanity more fl exible and less absolute.

The next round of major changes to the law of insanity occurred in the 
United States after the trial of John W. Hinckley, Jr., in 1982, probably the 
most highly publicized insanity trial in history. In 1981, Hinckley, an appar-
ently mentally ill drifter and son of wealthy parents, shot and nearly killed 
Ronald Reagan, the president of the United States. The shooting was video-
taped by news media and viewed throughout the nation and much of the 
world. Charged with attempted murder, Hinckley pleaded insanity.

Hinckley’s defense was tried under then-existing federal law, which es-
sentially paralleled the ALI insanity standard. At the time, the prosecution 
had the burden of proving beyond a reasonable doubt that the would-be pres-
idential assassin was sane.

After a 7-week trial, featuring expert testimony from six psychologists 
and psychiatrists, who had spent hundreds of hours examining and test-
ing Hinckley at a cost to the government and Hinckley’s family of about 
$450,000, a jury deliberated only 3 days before fi nding Hinckley not guilty 
by reason of insanity.

The jury’s verdict, though not unreasonable given the law, the burden of 
proof, and the testimony presented by the defense experts in the case, touched 
off a fi restorm of controversy that reverberated through the halls of Congress 
and state legislatures across the land.

In the wake of the Hinckley verdict, Congress narrowed the substantive 
federal insanity defense by deleting reference to volitional incapacity and by 
qualifying the nature of the required mental disease or defect. Under the Fed-
eral Insanity Defense Reform Act of 1984, “It is an affi rmative defense to a 
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prosecution under any Federal statute that, at the time of the commission of 
the acts constituting the offense, the defendant as a result of serious mental dis-
ease or defect, was unable to appreciate the nature and quality or wrongfulness 
of his acts. Mental disease or defect does not otherwise constitute a defense.”8

The amended federal insanity law also provided that “[t]he defendant has the 
burden of proving the defense of insanity by clear and convincing evidence.”9

As part of the same legislation, Congress also amended the Federal Rules 
of Evidence in an obvious effort to limit the perceived infl uence of psy-
chologists and psychiatrists on the outcome of insanity trials. The follow-
ing language was added to Federal Rule of Evidence 704: “No expert witness 
testifying with respect to the mental state or condition of a defendant in a 
criminal case may state an opinion or inference as to whether the defendant 
did or did not have the mental state or condition constituting an element of 
the crime charged or of a defense thereto. Such ultimate issues are matters for 
the trier of fact alone.”10

Although the Federal Insanity Reform Act was the most visible symbolic 
response to the Hinckley verdict and its critics, numerous state legislatures 
also responded to the controversial judgment. A dozen states supplemented 
their insanity laws by adopting a separate standard of “guilty but mentally 
ill,” under which a mentally ill defendant could be convicted and provided 
treatment while still subject to criminal punishment. Sixteen states shifted 
the burden of proof on insanity from the prosecution to the defendant. Seven 
states narrowed their substantive insanity standards, whereas three enacted 
legislation abolishing the insanity defense. Finally, half the states responded 
to the Hinckley verdict by making it more diffi cult for those acquitted by rea-
son of insanity to be released from confi nement following treatment.11

These federal and state reforms quieted much of the uproar created by 
the Hinckley verdict. Today, the insanity defense remains on the books in 
some form in all but fi ve American jurisdictions. Recently the U.S. Supreme 
Court summarized the state of American insanity law as follows: “Seventeen 
States and the Federal Government have adopted a recognizable version of 
the M’Naghten test with both its cognitive incapacity and moral incapacity 
components. One State has adopted only M’Naghten’s cognitive incapacity 
test, and 10 [States] have adopted the moral incapacity test alone. Fourteen 
jurisdictions, inspired by the Model Penal Code, have in place an amalgam of 
the volitional incapacity test and some variant of the moral incapacity test, 
satisfaction of either (generally by showing a defendant’s substantial lack of 
capacity) being enough to excuse. Three States combine a full M’Naghten
test with a volitional incapacity formula. And New Hampshire alone stands 
by the product-of-mental-illness test.”12
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Psychological and Psychiatric Expertise

Contrary to popular belief, insanity is and always has been a legal rather than 
psychological or psychiatric concept. Indeed, the insanity defense clearly pre-
dates the inception of psychology and psychiatry as professional disciplines. 
By the 19th century, however, medical “alienists” and other forerunners of 
today’s mental health professionals began to play a signifi cant role in the 
application of the insanity defense. For instance, as early as the 1840s, in 
M’Naghten’s Case, nine medical experts testifi ed that the murder defendant 
had been delusional and insane at the time of the killing.

Today, although the law does not require it, expert psychological and/or 
psychiatric testimony is a staple in virtually all insanity trials. Indeed, even in 
those insanity cases that do not go to trial, virtually all defendants contem-
plating an insanity defense will be examined by one or more mental health 
professionals whose input will help determine whether the plea will be of-
fered and, if it is, whether it will be opposed by the prosecution.

Psychological and psychiatric experts have an almost guaranteed role in 
the administration of the insanity defense because all insanity laws, whether 
rooted in M’Naghten or the ALI standard, require fi rst and foremost that the 
defendant have been suffering from a mental disease or defect.

Ironically, mental disease and mental defect are terms that often have not 
been defi ned by the law. For example, the terms are undefi ned in federal law, 
even after the Hinckley reforms, and a number of federal courts have held that 
“[t]he defi nition of mental disease or defect is essentially a factual, medical 
question, not a legal issue. The court should not encroach upon the jury’s func-
tion of resolving possibly competing psychiatric views of this defi nition.”13

Thus, for better or worse, although in the fi nal analysis the determina-
tion of insanity is generally left to the jury, in many, if not most, cases, mental 
health experts are free to utilize their own defi nitions of what constitutes a 
mental disease or defect. Although there is sometimes great controversy on 
this issue, usually when mental health experts speak of mental disease they 
equate that term with mental illness, whereas when they speak of mental 
defect they mean mental retardation or some other disabling developmental 
disorder. Moreover, today, although no law requires it, most mental health 
experts rely upon a single standard text, the Diagnostic and Statistical Man-
ual of Mental Disorders, published by the American Psychiatric Association, 
to specify the criteria for mental illnesses and mental retardation.14

Interestingly, and contrary to the assumption of many, there is generally 
agreement among mental health experts who examine a defendant and are 
asked to opine as to his or her sanity. The level of agreement among experts is, 
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however, is far from perfect, and many cases go to trial and are decided by 
juries primarily because the experts do not agree as to whether the defendant 
suffers from a mental disease or defect and/or meets the other criteria for insanity. 
In many states, contrary to revised Federal Rule of Evidence 704, mental health 
experts are allowed to offer opinions not only about the presence or absence of 
mental disease or defect but also regarding the ultimate issue of insanity.

The Practical Effect of the Insanity Defense

Although the insanity defense is purportedly designed to prevent the pun-
ishment of defendants who, because of mental illness or mental retardation, 
cannot fairly be held responsible for their criminal acts, there is no way to tell 
whether the defense actually accomplishes that purpose. There are, however, 
plenty of reasons to question whether, as a general matter, the insanity de-
fense actually achieves that worthy moral aspiration.

To begin with, and apparently contrary to public opinion, the insanity 
defense is rarely used and rarely succeeds when it is. A variety of studies 
spanning a number of jurisdictions have all concluded that the insanity de-
fense is used in less than 1 percent of all criminal cases. Moreover, these and 
other studies have found that the defense succeeds in less than a quarter of 
the cases in which it is invoked.

The general public appears to regard the insanity defense with great skep-
ticism and to see it as a legal “loophole” by which criminals avoid or mini-
mize punishment:

Almost every study of the public’s perception of the insanity de-
fense reports consistent support for the notion that the insanity 
defense is considered a loophole. The term loophole, in this context, 
refl ects the public’s perception that persons acquitted by reason of 
insanity are not dealt with as severely, in terms of length of con-
fi nement and level of security of placement, as persons found guilty 
of the same crimes . . . The image of the insanity acquittee who 
“gets off scot free” is undoubtedly the most frequent image associ-
ated with the insanity defense put forth by the media.15

The fact is that, contrary to this public and media stereotype of the in-
sanity defense as “loophole,” even those relatively few defendants who are 
found not guilty by reason of insanity almost invariably have their liberty 
severely curtailed, in many instances for longer than they would have if they 
had pleaded guilty or been convicted. In all jurisdictions, the law provides for 
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at least some form of detention for defendants acquitted by reason of insanity; 
that detention is usually mandatory and, in most jurisdictions, indefi nite; re-
lease hinges upon proof that the acquitted defendant is no longer dangerous.

Although the detention of defendants acquitted by reason of insanity is 
said to be for purposes of treatment rather than punishment, these individu-
als (all of whom have been found “not guilty” of the crime charged) are gen-
erally confi ned against their will in locked, highly secure forensic psychiatric 
facilities where they have little freedom.

Moreover, data indicate that the length of time these acquitted defen-
dants are confi ned in such institutions is often, if not generally, greater than 
the amount of time served in prison by defendants convicted of the same of-
fense. For example, studies of confi nement periods in 10 states showed that in 
4 states insanity acquittees spent more time confi ned than those convicted, in 
4 states the average confi nement period was about the same for both groups, 
and in 2 states convicted offenders were confi ned for longer periods than 
those who had been found insane.

Data from 7 of these states also indicate that, even though an insanity 
acquittee has been found not guilty of the charge(s) against him, the length 
of his confi nement will be strongly associated with the seriousness of his of-
fense. As one member of the research group that gathered many of these data 
has explained,

Persons acquitted by reason of insanity are typically confi ned to 
mental hospitals until such time as they are no longer dangerous to 
themselves or others . . . [P]rior research has shown that determina-
tions of dangerousness are often based primarily upon the serious-
ness of the offense for which an insanity acquittee has been found 
to be not responsible. Therefore, to the extent that assessments of 
dangerousness associated with decisions about releasing insanity 
acquittees . . . refl ect the seriousness of the offense for which the 
insanity defendant was acquitted, they function as a mechanism 
for sentencing. Dangerousness can thus be seen as a mechanism for 
punishing insanity acquittees, despite procedural and ethical restric-
tions derived from insanity acquittees having been cleared of all 
criminal charges.16

Murder and the Insanity Defense

The insanity defense is most often associated in the public eye with serious 
crimes such as violent felonies. However, the defense is available to defendants 
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charged with virtually any crime and seems to be raised most often by defen-
dants charged with less serious crimes, perhaps because both experience and 
conventional wisdom in the legal profession suggest that these defendants will 
have greater success with the defense. For example, when an obviously men-
tally ill defendant is charged with a relatively minor crime that would result 
in at most a light sentence of incarceration, prosecutors may stipulate to the 
defendant’s insanity and allow the court to fi nd the defendant not guilty by 
reason of insanity without a trial.

Such is not the case, however, with criminal defendants charged with 
violent felonies, especially murder, the single crime which accounts for about 
one-third of all insanity pleas. Not surprisingly, with rare exceptions, when 
defendants charged with murder or other violent felonies plead insanity, and 
do not ultimately plead guilty, their pleas are met with the utmost resistance 
from the prosecution, and their cases usually go to a full trial unless they 
abandon the defense and/or plead guilty.

The focus of this book is on the use of the insanity defense in murder 
prosecutions. As a general matter, murder cases involving insanity pleas were 
selected for attention here not only because they more often go to full trial, 
thus providing a more complete and public record for scrutiny and analysis, 
but also because they are among the most fascinating and controversial cases 
in which defendants raise the insanity defense. Quite literally, homicide de-
fendants who raise the insanity defense are often viewed by the public, the 
media, and even the legal system as trying to get away with murder.

From the thousands of murder cases in which defendants have claimed 
insanity, the 10 considered at length in this book were chosen for a number 
of reasons. Although only a few of them are nationally known and involve 
defendants whose names have become household words, all were extremely 
controversial, all but one went to a full trial, and each had extensive public 
records available for review. All involved lengthy testimony by expert psy-
chologists and psychiatrists, thus providing excellent and detailed examples 
of how such expertise is used and misused by the courts in insanity trials. 
Finally, several of these cases resulted in appellate review, in which higher 
courts (including the United States Supreme Court) clarifi ed or changed the 
law applicable in insanity cases.

The 10 cases examined here are presented in roughly chronological order, 
based upon the dates on which the alleged crimes were committed:

Jacob Rubenstein (also known as Jack Ruby) who, in 1963, shot and 
killed Lee Harvey Oswald, who had just assassinated President John F. 
Kennedy;
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Robert Torsney, a New York City police offi cer who, in 1976, inexplica-
bly shot and killed an unarmed teenager while responding to a do-
mestic violence call;

David Berkowitz (also known as the “Son of Sam”), a New York City 
man who in 1976 and 1977 killed six people and wounded several 
others;

John Wayne Gacy who, from 1972 to 1978, killed at least 30 boys and 
young men, most of whom he then buried in a 30-inch crawl space 
beneath his Chicago home;

Arthur Shawcross, a paroled child sex abuser and killer who, from 1988
to 1990, raped and strangled at least 11 women in the Rochester, New 
York, area;

Scott Panetti, a Texas man, who in 1992 shot and killed his mother-in-
law and father-in-law in front of his wife and young daughter and 
defended himself at trial despite suffering from serious and obvious 
mental illness;

Eric Smith, a 13-year-old boy from rural upstate New York, who in 1993
fatally beat a four year old boy and then sodomized the child with a 
large stick;

Andrew Goldstein who, in 1999, shoved a stranger to her death in front 
of an oncoming subway train in New York City;

Eric Michael Clark, a rural Texas teenager, who in 2000 shot and killed a 
police offi cer who had stopped the vehicle Clark was driving in an er-
ratic manner; and

Andrea Yates, a mentally ill Texas mother, who in 2001 drowned her fi ve 
children in a household bathtub.

introduction



This page intentionally left blank 



This page intentionally left blank 



INSANITY



This page intentionally left blank 



3

 1 
 Jacob Rubenstein 

Born in Chicago in 1911, the son of impoverished and uneducated Polish 
immigrants, Jacob Rubenstein was, in retrospect, not an unlikely can-

didate to become the subject of one of the most notorious insanity trials in 
modern American history. 

 Rubenstein’s father was a violent alcoholic who abused his wife, had 
a long record of arrests (mainly for assault and battery), and spent some 
30 years unemployed. Rubenstein’s mother, a battered, inadequate, illiterate, 
delusional, and ill-tempered woman, was mentally ill and spent a number of 
months as a civilly committed patient in a state psychiatric hospital. 

 Throughout much of their childhoods, Rubenstein and his seven siblings 
were neglected, mistreated, and uncontrolled by their parents. By the time 
Rubenstein was 11 years old, his parents had separated, and he was declared 
“incorrigible” by the Jewish Social Service Bureau and referred to the Insti-
tute for Juvenile Research for psychiatric examination and possible out- of-
home placement. 1

 Though the report of this evaluation made reference to Rubenstein’s ego-
centricity and attention-seeking behavior as well as his “sex experiences,” for 
the most part it was directed at the boy’s mother and then-custodial parent. 2

“From a superfi cial examination of his mother who was here with him,” the 
report indicated, “it is apparent that she has no insight into his problem, and 
she is thoroughly inadequate in the further training of this boy.” 3  According 
to the psychiatric report, the Rubenstein home was “unstable and disorganized 
[and] could not provide [Jacob] with the necessary controls and discipline.” 4

 Within a year of this evaluation, the Chicago juvenile court concluded 
that Rubenstein and his siblings were “not receiving proper parental care.” 5

The court directed the Jewish Home Finding Society to place the children in 
foster care, where they spent several years in a succession of homes. 

 When the Rubenstein children were reunited with their mother, she was 
still separated from their father. According to the children, Mrs. Rubenstein 
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never took much interest in their welfare, was selfi sh, jealous, and hard to get 
along with, was unable to manage the home or the children, and “never cared 
to do anything in the home but lie around and sleep.” 6  A cousin of the chil-
dren said Mrs. Rubenstein ran “an irregular household” and seemed “a rather 
disturbed person of poor personal appearance with no incentive for cleaning 
or cooking.” 7

 Rubenstein was frequently a truant, repeated the third grade, and never 
got past the eighth grade before dropping out of school at age sixteen. The 
consensus among his classmates and peers was that although Rubenstein was 
likable and not a troublemaker or one to start fi ghts, he had a quick and vola-
tile temper that earned him the nickname “Sparky.” 8  Those who knew him 
as a youth said he was “willing to accept any challenge without regard to the 
odds against him [and] had the reputation of being a good street brawler.” 9

 Rubenstein also appeared to be an ambitious youngster with a strong 
desire to make money. He began contributing to his own support and that 
of his family at an early age. By the time he was 8 or 9 years old, he was 
on the street selling shopping bags and fi reworks. Later in his childhood and 
adolescence, he earned money by scalping tickets to sporting events, selling 
pennants and other novelty items from a pushcart, and parking cars. 

 As a young adult, Rubenstein left Chicago for California, and embarked 
upon a roughly 10-year stint in which he drifted from one poorly paid job 
to another. He sold tip sheets at a race track, hawked newspaper subscrip-
tions door-to-door, scalped tickets, bought and resold watches and other small 
items, worked briefl y as a union organizer, and sold gambling devices known 
as punchboards. 

 This rootless period of Rubenstein’s life was brought to a close by the 
beginning of World War II. Rubenstein was classifi ed “1-A” by the Selective 
Service Board, declared eligible for the draft, and soon drafted into the U.S. 
Army Air Force. Never progressing beyond the rank of Private First Class, 
Rubenstein spent his 3-year obligation working as an aircraft mechanic on 
various military bases in the United States and supplementing his income 
through petty gambling and various small-time sales ventures. 

 After receiving an honorable discharge in 1946, Rubenstein, then 
35 years old, returned to his native Chicago and resumed his career as an itin-
erant salesmen, this time peddling small cedar chests, salt and pepper shakers, 
key chains, bottle openers, screwdrivers, and hammers manufactured by his 
brothers. 

 Within a year or so, this chapter in Rubenstein’s life came to an end. 
He parted ways with his business partners, his brothers, and settled in Dal-
las, where he legally changed his name to Jack Ruby and began managing 
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various nightclubs. Ruby, whose brothers had bought out his share of the 
family’s small business in Chicago, used his stake to buy one Dallas club. He 
also borrowed heavily to purchase another. Thereafter, Ruby held stakes in a 
variety of bars, strip joints, and other night spots, none of which were suc-
cessful fi nancially. As a result, Ruby was constantly borrowing money from 
and indebted to family members, friends, and business associates. Though he 
also sought money from banks, he had little other use for them, conducting 
his business in cash and carrying whatever money he had in his pockets or 
the trunk of his car. His accounts, such as they were, were often in a state of 
disarray, and he was frequently in trouble with the Internal Revenue Service 
and state tax authorities for late and unpaid taxes, at one point falling 6 years 
behind in his payments to the IRS. 

 To help make ends meet, Ruby supplemented his meager business in-
come by selling costume jewelry, sewing machine attachments, pizza crusts, 
vitamins and patent medicines, and razor blades. He also briefl y managed the 
career of a child entertainer and helped produce a state fair carnival show, 
“How Hollywood Makes Movies.” 10

 Perhaps as a result of his business failings, Ruby was a domineering, 
sometimes violent employer who often failed to pay his employees on time, 
sometimes cheated them out of their wages, and occasionally assaulted them. 
Surprisingly, however, until 1963, Ruby was never arrested for committing 
any crime of violence. Although he was arrested eight times in Dallas be-
tween 1949 and 1963, the charges included only relatively minor offenses 
such as disturbing the peace, carrying a concealed weapon, selling liquor after 
hours, permitting dancing after hours, simple assault, and failure to respond 
to traffi c citations. From 1950 to 1963, Ruby received 20 traffi c tickets. During 
roughly the same time period, he also had his liquor license suspended nu-
merous times for allowing obscene performances and permitting “drunkards” 
on his premises. 

 Ruby’s personal life was something of a mystery to those who knew 
him. Most of the people in his life were employees, business associates, or 
family members. Ruby spoke with a lisp, was somewhat effeminate in his 
demeanor, and at times spoke in a high-pitched voice. Although some who 
knew him believed that he was a homosexual, there is no evidence of that. 
On the contrary, while in Dallas, Ruby was involved in an 11-year relation-
ships with a female divorcée, a secretary who was 4 years younger than Ruby. 
The two discussed marriage but did not follow through on it, and Ruby never 
married. 

 Though Ruby was well known in some circles in Dallas, and he fancied 
himself a friend of local police, celebrities, reporters, and mobsters, it was not 
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until November 1963 that Jack Ruby really made a name for himself. On 
Friday November 22, 1963, President John F. Kennedy was assassinated as his 
motorcade drove through Dallas. Within 2 hours of the killing, 24-year-old 
Lee Harvey Oswald, a drifter and erstwhile Marxist, was arrested and charged 
with murdering Kennedy and a Dallas patrolman he shot in an effort to avoid 
arrest. Two days later, on Sunday, November 24, while in the process of being 
moved from the Dallas Police Department to the local jail, Oswald himself 
was shot dead in front of countless police offi cers, members of the media and 
a television audience estimated to be in the millions. The shooter, who would 
immediately become a household name, was Jack Ruby. 

 As Oswald was being led from police headquarters in handcuffs and pa-
raded before a throng of reporters and photographers, Ruby (dressed in a 
business suit and felt hat) had walked without challenge through what passed 
as police security, lunged at the manacled assassin, shouted “You son of a 
bitch,” 11  and fi red a single shot from a range close enough to leave a 2-inch
powder burn at the site of the wound to Oswald’s side. Despite heroic efforts 
by physicians in the same emergency room in which President Kennedy had 
been treated just 2 days earlier, within 2 hours of the shooting, Lee Harvey 
Oswald lay dead, Jack Ruby’s single bullet having all but destroyed the assas-
sin’s spleen, pancreas, liver, and right kidney. 

 Arrested and charged with murder with malice, a crime that carried the 
possibility of the death penalty, Ruby had many strikes against him, even 
though his victim had just assassinated the president. His crime had more 
witnesses than any before it in the history of the world; he had an unsavory 
reputation, numerous prior arrests, and ran a striptease club; he had gunned 
down a man who was in police custody, handcuffed, and utterly defenseless; 
he had made fools of the police charged with protecting Oswald; he had fur-
ther embarrassed a city already scorned as the place where a popular young 
president was murdered; and, perhaps most signifi cantly, he had sealed the 
lips of the one man who might have answered the questions about the Ken-
nedy assassination that exist to this day. 

 Even without those obvious liabilities, Jack Ruby would be a diffi cult man 
to defend given the law that governed his prosecution. Even if a jury found 
that he acted in the heat of passion—in other words, “under the immedi-
ate infl uence of a sudden passion arising from an adequate cause”—when he 
killed Oswald, Ruby would still be guilty of murder, albeit murder without 
malice. 12  The only available defense that might result in an outright acquittal 
in his case was insanity. 

 Ruby’s fi rst lawyer was Tom Howard, who had previously tried 25 capi-
tal murder cases without losing a single client to the death penalty. Howard 
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decided to eschew an insanity defense but use the testimony of psychiatric 
experts, lay witnesses, and the defendant himself to establish that Ruby was 
a mentally unstable man who cracked under the strain of the assassination of 
his beloved president and the round-the-clock media coverage that ensued. If 
the jury responded sympathetically to this evidence, as Howard’s experience 
told him they would, Ruby would not only escape the death penalty but serve 
no more than 5 years in state prison. 

 Howard never had the opportunity to test his intuition, however, because, 
early on in the proceedings, Ruby’s family decided to seek a defense attor-
ney with a much higher profi le. Ultimately they settled on Melvin Belli, the 
nation’s premier personal injury and medical malpractice litigator. Though 
known as the “King of Torts” for his uncanny ability to persuade juries to 
award huge money verdicts to his injured clients, Belli had also tried many 
criminal cases and was perhaps equally well regarded as an attorney with a 
mastery of medicine as thorough as that of many physicians. 

 It was Belli’s fascination with, study of, and knack for medicine that pro-
vided the lens through which he ultimately saw his new client’s case. In his 
fi rst meeting with Ruby, Belli conducted his own admittedly amateur assess-
ment of his client’s mental status and was convinced that insanity was a pos-
sible defense. As Belli later wrote, 

 He was a strange little man, this man who had assassinated the as-
sassin of President Kennedy, and I could not even begin to guess 
how strange when I watched him so closely in that fi rst 3-hour
jail meeting. My own knowledge of medicine and psychology is 
not professional, yet I was able, through my layman’s version of a 
psychological examination, to see that there was something grossly 
wrong there. As defense attorney, I was hoping for a medical diag-
nosis of a functional psychosis, which might be comparatively easy 
to prove. 13

 Based upon his knowledge of the case and his own “psychological exami-
nation” of Ruby, Belli assembled a team of psychiatrists and psychologists 
who would professionally assess his client. Although these professionals 
all agreed that there was “something grossly wrong” 14  with Ruby’s mental 
functioning, their diagnoses did not prove to be what the defense attorney–
armchair psychologist expected. 

 Psychologist Dr. Roy Schafer of Yale University conducted extensive 
tests of Ruby and ruled out psychotic disorders such as schizophrenia, manic-
depressive illness, and paranoid disorder. Instead, Schafer’s tests pointed to an 
organic mental illness. As he reported to Belli, 
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 On the whole, the test results indicate the presence of brain dys-
function on a physical basis. It is quite possible that Mr. Ruby has 
some form of convulsive disorder: his test responses are very similar 
in many respects to those obtained from patients who have psycho-
motor seizures. His religious preoccupation and his pietistic expres-
sions, his explosive emotionality, and his disordered body image fi t 
well the classical picture of persons with convulsive disorders. 15

 Based upon the results of the psychological testing, Schafer recommended that 
Ruby undergo an electroencephalogram (EEG) and a neurological examination. 

 Psychiatrist Dr. Walter Bromberg examined Ruby and also found evi-
dence of a likely organic brain dysfunction. As Bromberg reported to the de-
fense attorney, 

 [T]he shooting was automatic and instinctive. This condition is well 
known among individuals of the Epileptic Constitution or the Ag-
gressive Psychopathic type. It amounts to a fugue state where the 
consciousness is impaired and physical acts consummated in the pa-
tient’s usual manner of behavior occur without conscious thought. 
One sees this among boxers who fi ght on automatically after being 
knocked out on their feet. One sees it in head injuries. One sees it in 
unstable persons where irritable brain tissue allows the emergence 
of aggressive impulses. 16

 By the time the third defense expert, Dr. Manfred Guttmacher, one of 
the pioneers of forensic psychiatry, weighed in on the defendant’s condition, 
Ruby had undergone an EEG, the results of which were abnormal and sug-
gestive of an organic brain dysfunction. In a memorandum to Belli, Gutt-
macher wrote the following: 

 What we have to develop is that Jack has a defi nitely abnormal and 
damaged brain. For this we have two types of objective data, en-
tirely independent of each other; the psychological tests of Dr. Scha-
fer, which could not have been faked, and the defi nitely abnormal 
brain waves . . . There is abundant evidence in the medical literature 
that people with brain waves like Jack’s, showing a disturbance in 
the temporal lobes, in most instances, behave abnormally and are 
given to psychopathic-like behavior, particularly to irrational out-
burst of aggression, often when under stress . . .  17

 Belli saw these three reports as presenting “a consistent and self-supporting 
scientifi c pattern, the most perfect psychiatric defense backed by diagnostic 
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reports I have ever seen.” 18  The problem was how he could adapt these fi nd-
ings to Texas insanity law and convince a jury to acquit his client. 

 Texas law on insanity was essentially the ancient and strict M’Naghten 
rule. To garner an acquittal by reason of insanity, Belli would have to prove 
by a preponderance of the evidence that Ruby was not only mentally ill but, 
as a result of that illness, had been unable to distinguish right from wrong 
when he killed Oswald. 

 The reports of Drs. Schafer, Bromberg, and Guttmacher could just as eas-
ily, perhaps more easily, have supported a mitigating defense that the trou-
bled Ruby had acted without malice. The stakes were high for Ruby. If his 
defense was lack of malice and it succeeded, he faced no more than 5 years of 
incarceration; if he successfully pled insanity, he faced years, if not a lifetime, 
in a secure mental institution. Whichever defense was raised, if it failed, Ruby 
faced a possible death sentence. 

 Belli was well aware of the risks of the defense but confi dent in the evi-
dence, in his experts, and in his own ability to convince the jury that Ruby 
was insane. He may have also realized that a full-blown insanity defense, even 
if it failed, would make it less likely that the jury would impose a sentence of 
death. But, as he explained it, his decision to pursue an insanity defense for 
Jack Ruby was based on concerns that went well beyond legal strategy, the 
nature of the evidence or the interests of his client. As Belli later recounted, 

 Our obligations in the case were multiple. To Jack Ruby, we owed a 
defense case waged sincerely and strongly. To the community . . . we 
owed a disciplined, sober, complete presentation, to bare the facts, 
lay to rest the rumors and, not incidentally, to show the watching 
world how a defendant’s rights were protected under the Ameri-
can legal system. For the medical and legal professions, we gained 
the opportunity to chart new ground in a case ideally adapted for 
groundbreaking. The obscure and episodic nature of the mental 
troubles that affl icted Ruby was ideally suited to expose incongrui-
ties in the law’s understanding of mental illness. And the dramatic 
fashion in which test after test meshed to put together a picture 
of this man’s mind would demonstrate how science can aid the 
law, how a soberly constructed, scientifi c case would unfold before 
a jury’s eyes and let them, in the most perfect fulfi llment of the 
juror’s role, discover with the doctor witnesses what went on in the 
mind of this defendant, Jack Ruby. 19

 Although Belli was deeply impressed with the “consistent and self-
supporting scientifi c pattern” of his expert’s fi ndings and thought they 
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 supported “the most perfect psychiatric defense backed by diagnostic re-
ports” he had ever seen, both the prosecutors and a team of several other 
medical experts strongly disagreed. 20  Dallas District Attorney Henry Wade 
and Assistant District Attorney Bill Alexander had reports from other ex-
perts indicating that Jack Ruby was not mentally ill, not suffering from 
organic brain dysfunction, and not insane. Thus, the  State of Texas v. Jack 
Ruby,  like many insanity trials, would ultimately turn into a battle of the 
experts and the attorneys. 

 At trial, the prosecution fairly quickly and convincingly made its case 
for premeditated murder. Using fi lm clips of the actual shooting, the state 
established beyond any doubt that Ruby had shot and killed Oswald. The 
state’s proof also established that prior to the shooting of Oswald, Ruby had 
been calm and collected and had been managing his business competently 
and had not appeared unusual to people who knew him. Witnesses reported 
that during a press conference conducted by District Attorney Wade on the 
night of the Kennedy assassination, Ruby had infi ltrated the crowd of report-
ers covering the case and, showing a pad and pencil, had announced that he 
was a reporter. Still other testimony revealed that the next day, when it was 
thought that Oswald would be transferred to the county jail at 4 p.m. , Ruby 
had been seen at that location at about 3 p.m.  Finally, prosecution testimony 
indicated that, after Ruby shot Oswald, Ruby said, “I hope I killed the son of a 
bitch,” and when a police detective told Ruby that he probably had killed the 
presidential assassin, Ruby replied, “I intended to shoot him three times.” 21

 Once the prosecution rested, Belli wasted no time in outlining the defense 
he intended to present, telling the jury in his short opening statement, “[W]e 
will show you that Jack Ruby has organic brain damage. By that I mean that 
this damage is discernible, that it can be found not only by the psychological 
testing, but by the electroencephalograms. They will show that Jack Ruby has 
the damage that is called psychomotor variant epilepsy.” 22

 Dr. Roy Schafer, whose psychological testing had fi rst revealed evidence of 
Ruby’s purported brain damage, was the fi rst expert to testify. After establish-
ing his impressive credentials, Schafer testifi ed that he had reached his diag-
nosis of Ruby based upon psychological testing alone, prior to seeing Ruby’s 
EEG results and without taking any history from Ruby: “Essentially I had 
only my own records of psychological tests I had administered to him. I had 
seen some things in the newspapers, of course, and really nothing substantial 
before that . . . I came to the conclusion that he did have organic brain damage, 
and that the most likely specifi c nature of it was psychomotor epilepsy.” 23

 Having gotten Schafer’s diagnosis of Ruby before the jury, Belli launched 
into lengthy questioning about the tests Schafer had administered and how 
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their results were linked to the diagnosis. When prosecutors Wade and 
Alexander objected to this testimony, ostensibly on the grounds that it was 
irrelevant because Schafer had not yet offered any opinion regarding Ruby’s 
sanity under the M’Naghten standard, Belli’s response was telling. The de-
fense attorney likened the psychologist’s role to that of a simple data gatherer 
who provided information upon which a physician could render a diagno-
sis, thereby demeaning all that Schafer had already told the jury. “Judge,” 
Belli replied to the objection, “this man hasn’t even taken a case history from 
[Ruby]. You can’t ask the nurse who has taken a temperature, or a bowel 
specimen, whether she thinks a man has smallpox.” 24

 After numerous objections and arguments, during which it was becom-
ing increasingly clear that Schafer had formed no opinion on Ruby’s sanity, 
the judge ordered Schafer off the witness stand, telling the defense attorney, 
“I’m going to exclude his testimony. I sustain the objection to it, Mr. Belli.” 25

When a stunned Belli then asked, “Your honor is going to tell this jury in 
1964 not to take the testimony of this great man from Yale University, in 
Dallas?” the judge replied, “Yes.” 26

 Finally, after receiving Belli’s assurances that Schafer’s testimony would 
provide a basis for the later testimony of other experts, the prosecution and 
the judge relented, and Schafer was allowed to go into the details of the 
Wechsler Adult Intelligence Scale, Rorschach Inkblot Test, Thematic Apper-
ception Test, word-association test, story-recall test, object-sorting test, and a 
host of other measures applied to Ruby. 

 Through no fault on his part, Schafer’s direct testimony proved to be 
disorganized and diffi cult to follow. It was on cross-examination, however, 
that the results of the psychologist’s test were rendered essentially meaning-
less by a single question. Wade, the district attorney, put it bluntly to Schafer: 
“Let me ask you, from all these ink blots and pictures and all these questions, 
did you form an opinion as to whether or not Jack Ruby knew right from 
wrong?”27  The psychologist answered as anticipated: “No.” 28

 The second expert witness for the defense was not a mental health profes-
sional but a neurologist, Dr. Martin Towler. Towler had taken a detailed his-
tory from Ruby and performed Ruby’s EEG—one of approximately 4000 such 
tests he had performed each year since 1944. Towler told the jury that Ruby 
had described infrequent “spells” that had begun 15 to 20 years earlier. 29  Ac-
cording to Towler, Ruby’s “spells” included “prickling sensations in the head” 
and feeling that his head “was cracking up.” 30  Based upon the history of these 
“spells” and Ruby’s abnormal EEG, Towler testifi ed that in his opinion “the 
subject is suffering from a seizure disorder.” 31  “This type of seizure disor-
der,” Towler further related, “falls into the category of a psychomotor variant” 



insanity: murder, madness, and the law

12

of the sort that had fi rst been described in the medical literature just a year 
earlier by another neurologist, Dr. Frederic Gibbs. 32

 Belli tried to have Towler testify that he had corroborated his analysis 
of Ruby’s EEG with Gibbs, but the court sustained the prosecutor’s hearsay 
objection to the question. Belli did, however, succeed in getting Towler to tes-
tify that during “spells” or “psychomotor variant” seizures, an individual is 
“behaving as an automaton.” 33

 On cross-examination, Wade got Towler to concede that aside from the 
EEG there was no physical evidence that Ruby was anything other than a nor-
mal 51-year-old man. The district attorney also got the neurologist to acknowl-
edge that a very small percentage of people with EEG tracings similar to those 
of Ruby did “not have any seizure manifestation.” 34  But the district attorney’s 
biggest score on the cross-examination occurred when Towler admitted that he 
had no opinion as to whether Ruby had been having a seizure at the time he 
shot Oswald. “I have not attempted to establish that,” Towler said. 35

 On redirect examination, Belli took one last shot at getting Towler to 
tell the jury that his fi ndings had been corroborated by Dr. Gibbs, but the 
prosecution’s objection to the question was again sustained. 

 The third expert to testify for Jack Ruby was Dr. Manfred Guttmacher, 
who was then and still is, years after his death, probably America’s preemi-
nent forensic psychiatrist. Since 1972, the American Psychiatric Association 
has awarded annually a prize named for Guttmacher, honoring the most out-
standing contribution to the literature on forensic psychiatry. 

 Guttmacher was the fi rst witness to tell the jury that Ruby was insane 
when he killed Oswald. As he testifi ed, “I don’t think he was capable of distin-
guishing right from wrong and realizing the nature and consequences of his 
act at the time of the alleged homicide.” 36  Belli did not reveal it until after the 
trial, but on the literal eve of the trial, Guttmacher had declined to testify that 
Ruby had been in a seizure state at the time he shot Oswald. Thus when the 
eminent psychiatrist addressed the jury, he gave short shrift to that notion 
and instead reported that Ruby “had a weak ego structure,” had been “under 
tremendous emotional impact for a period of a couple of days,” and “was 
struggling to keep his sanity” when “all of his defenses crumbled, and the 
deep, heavy, hostile, aggressive part of his makeup, which is very strong, be-
came focused on this one individual, and the homicide was the result of it.” 37

Only under Belli’s persistent questioning did Guttmacher acknowledge the 
potential signifi cance of a seizure disorder in the case. Even then, however, he 
did so in general terms rather than by specifi c reference to Jack Ruby. Choos-
ing his words carefully, Guttmacher responded to Belli’s question, saying, “I 
think that it’s been well established in psychiatric literature that people who 
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have psychomotor epilepsy are not infrequently subject to triggering of the 
attack by strong emotional stimuli.” 38

 Surprisingly, on cross-examination, Alexander couldn’t leave well enough 
alone. Thus far, Guttmacher had not testifi ed that Ruby was in a psychomotor 
seizure at the time of the shooting. Apparently wanting to hammer the point 
home, the assistant district attorney got Guttmacher to acknowledge that he 
did not believe Ruby was in a seizure when he shot Oswald. But then Alexan-
der took the questioning one step too far, violating the maxim that a lawyer 
should never ask a question to which he does not already know the answer: 

 Alexander: If you say he wasn’t in a psychomotor seizure at the 
time he committed the act, what is your diagnosis? What was 
he suffering from? 

 Guttmacher: I think he had a rupture of the ego, and a period of epi-
sodic dyscontrol . . . I don’t think we have data on which we can 
tell whether this man was in a psychomotor epileptic attack at 
the time, but it could have occurred in a person of his makeup 
under that degree of stress . . .  39

 Alexander then pressed his attack even further, sarcastically asking Gutt-
macher to state his “best guess” as to Ruby’s condition when he shot Oswald. 40

Guttmacher replied, “My best diagnosis is that this man is a mental cripple 
and was carrying on his shoulders an insufferable emotional load, he cracked 
under it momentarily . . . ” 41

 Unfortunately for Guttmacher, Alexander was better prepared than he 
appeared from his questions. In response to Guttmacher’s “diagnosis,” the 
prosecutor produced and read from a book written by Guttmacher,  Psychiatry
and the Law.  In the book, Guttmacher had written that “[a] form of disorder 
frequently encountered in the courtroom, though not elsewhere, is tempo-
rary insanity.” 42

 As Alexander further pointed out, the book also contained the following 
paragraph, which the prosecutor read in open court: 

 There are, of course, disorders characterized by brief periods of 
derangement or lapse of consciousness. In epilepsy, for example, 
seizures are often followed or replaced by an automatic state. But 
such manifestations, while transitory, are recurrent; epilepsy is 
anything but a temporary affl iction. The temporary insanity dear 
to the hearts of defense lawyers, however, is wholly a thing of the 
moment; a man without any history of mental abnormality prior to 
the act, and exhibiting no symptom upon examination afterward, is 
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alleged to have been temporarily insane and without understand-
ing of the nature of his act or its wrongfulness at the moment of 
the killing. (This particular malady seems to occur only in homicide 
cases.) To medical men this is about as likely as a momentary ure-
mia in a man with a perfectly normal kidney function. 43

 ”You’re leaving out the very important ingredient,” Guttmacher shot back. 44

To which Alexander replied, “I’m not leaving out anything, Doctor. I’m read-
ing from your book.” 45

 Guttmacher’s testimony was followed by Belli’s attempts to get the psy-
chiatric records of Ruby’s mother and two of his siblings admitted into evi-
dence. When the judge refused to admit these records, Belli rested the defense 
case. Next came the prosecution’s rebuttal case, the state’s chance to present 
its own expert witnesses. 

 The fi rst of these witnesses was Dr. Shef Olinger, a neurologist who had 
examined Ruby’s EEG tracings and concluded that Dr. Towler had been wrong. 
Ruby’s EEG, Olinger told the jury, showed “occasional serial discharges” that 
were “somewhat slower” than would be expected but “did not positively 
indicate any particular clinical disease.” 46  Moreover, Olinger testifi ed, even 
considering all of the available medical data on Ruby, he would not diagnose 
psychomotor epilepsy. 

 On cross-examination, Belli tried unsuccessfully to get Olinger to ac-
knowledge Dr. Frederic Gibbs as having “done the defi nitive work on electro-
encephalography in the United States.” 47  Belli did, however, succeed in getting 
the relatively inexperienced physician to concede that he was not certifi ed in 
any medical specialty, that Ruby’s EEG was “unusual,” and that it might indi-
cate psychomotor epilepsy. 48

 Next on the witness stand for the prosecution came Dr. Robert Stubble-
fi eld, a psychiatrist who had initially examined Ruby at the request of the 
court regarding the question of bail. The gist of the direct examination con-
sisted of a hypothetical in which Stubblefi eld was asked to “assume” a laun-
dry list of “facts” about Jack and his crime. 49  When asked if, assuming these 
“facts” to be true, he would have an opinion as to Ruby’s sanity, Stubblefi eld 
replied, “If I assume the facts as you state them, in my opinion he would 
know the difference between right and wrong, and would know the nature 
and quality of his act.” 50

 On cross-examination, Belli used the obvious approach to a witness who 
has just testifi ed in response to a hypothetical question. He chipped away at 
the assumptions, particularly the assumption that Ruby had been in a full 
state of consciousness. But Belli was most effective when he got Stubblefi eld 
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to admit that Ruby was an “unstable person” who “in the face of certain kinds 
of stresses” had a “lower breaking point” than others. 51

 The prosecution’s next rebuttal expert was Dr. John Holbrook. Holbrook 
had originally evaluated Ruby in the county jail the day after he shot Oswald. 
Holbrook had been brought to Ruby’s cell by Jim Alexander, the assistant 
district attorney who would later prosecute Ruby and conduct the direct ex-
amination of Dr. Holbrook. Alexander had known Ruby prior to the Oswald 
killing and convinced Ruby to allow Holbrook to examine him. When Ruby 
initially balked at the examination, worrying that it might be a “trap,” Alex-
ander had reassured him: “I’ve known you too long for that. I wouldn’t let 
any friendship go down the drain just to mess you around.” 52  Ruby relented 
and cooperated with the examination. A day later, after the prosecutor con-
ferred with Holbrook, he announced that Ruby would be charged with capital 
murder and that the district attorney would seek the death penalty. 

 Under today’s rules, as promulgated by the American Psychiatric Asso-
ciation and the U.S. Supreme Court, such a jailhouse examination, conducted 
before a defendant is represented by counsel, would not only violate medical 
ethics but result in the exclusion of the examining doctor as a witness against 
the defendant. 

 Even under the rules as they stood at that time, this examination and the 
apparently cozy relationship between Holbrook and the prosecutor should 
have raised red fl ags. Perhaps they did, but Holbrook was later appointed by 
the court to examine Ruby in connection with his bail application and was al-
lowed to testify in rebuttal at Ruby’s trial. 

 Holbrook testifi ed that his examinations of Ruby had ruled out not only 
all functional psychoses but any form of epilepsy. Incredibly, although Hol-
brook had never discussed the crime with Ruby, Holbrook also testifi ed that 
Ruby knew right from wrong at the time he shot Oswald. When asked on 
direct examination why he hadn’t discussed the crime with Ruby, the psy-
chiatrist said, “In the fi rst place, a physician’s job is not to determine whether 
someone has committed a crime or not, and in the second place it would be 
painful sometimes for a man who is being charged with this sort of thing to 
go into it, and in addition to that, very often, answers that you get from a 
person who is charged with a crime are highly unreliable . . . ” 53

 Holbrook’s testimony was followed by two additional rebuttal witnesses 
for the prosecution, Dr. Pere Kellaway, a neurologist, and Dr. Earl Walker, a 
neurosurgeon, both of whom were well-qualifi ed electroencephalographers. 
Kellaway agreed that Ruby’s EEG was abnormal but told the jury that there 
was no way of knowing why. Walker testifi ed that Ruby’s EEG results were 
not normal but did not necessarily indicate any brain abnormality. The EEG 
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fi ndings, he told the jury, could be the result an overactive thyroid, arterio-
sclerosis, or even past use of certain drugs. 

 When the prosecution rested for the second time, Belli felt the need to 
continue the battle of the experts by presenting the testimony of two more 
expert witnesses. The fi rst was Dr. Walter Bromberg, who should have tes-
tifi ed as part of the defense case-in-chief but was saved for surrebuttal for 
strategic purposes—probably to get in the last word on the subject of insan-
ity. Bromberg told the jury that Ruby was “extremely emotionally unstable,” 
had an “epileptoid personality,” and was acting in a “state of suspended con-
sciousness” when he shot Oswald. 54  As a result, Bromberg opined, Ruby “did 
not know the nature and quality of his acts” at the time of the offense. 55  On 
a lengthy cross-examination, much of which focused on Bromberg’s career 
and compensation, the district attorney managed to score a few points with 
the jury by reading to Bromberg a passage from one of his own writings: 
“[N]either epilepsy or organic brain diseases, or subclinical forms of these 
disorders . . . is a contributing factor in major crime, including murder.” 56

 When Belli rested for the second time, the prosecution was not to be out-
done. In surrebuttal, the prosecutors called Dr. Robert Schwab, a neurologist, 
to the witness stand. Schwab told the jury that he saw only a “mild unspecifi c 
abnormality” in Ruby’s EEG that could have had a number of causes includ-
ing drug use, sleep deprivation, and “other mild conditions.” 57  “Psychomotor 
variant,” he testifi ed further, was a “wave pattern” described by Dr. Frederic 
Gibbs, “not a disease.” 58

 The tit-for-tat exchange of expert opinions could easily have ended there, 
but when word of Schwab’s testimony reached Gibbs, who had until then 
steadfastly refused to testify, Gibbs changed his mind. Now, he would not 
only testify, but would pay his own expenses and charge no fee. Soon the 
Chicago neurologist who had fi rst described the “psychomotor variant” was 
on the stand in Dallas. 

 On a direct examination that lasted less than half an hour, Gibbs testifi ed 
that he reviewed Ruby’s EEG and clearly saw a pattern that existed in “one-
half percent of epileptics.” Ruby, Gibbs said, suffered from “a very rare form 
of epilepsy”—psychomotor variant epilepsy—that could be detected only 
through an EEG. 59

 As had often been the case throughout the trial, the cross-examination of 
Gibbs was more eventful than the direct. Alexander asked Gibbs if he had an 
opinion regarding whether Ruby knew right from wrong and understood the 
nature and consequences of his act when he killed Oswald. As expected, Gibbs 
replied, “I have no opinion.” 60  Alexander also forced Gibbs to acknowledge 
that he—like the prosecution’s expert Dr. Olinger—was not board certifi ed in 
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any branch of medicine, and indeed had not even become licensed as a physi-
cian until 28 years after he graduated from medical school. 

 Even more signifi cantly, however, Alexander confronted Gibbs with his res-
ignation from the American EEG Society. Gibbs agreed that he had resigned from 
the medical association because of differences of opinion with his colleagues. 
Alexander then asked if Gibbs regarded himself as a heretic in the fi eld of elec-
troencephalography. Gibbs replied, “Possibly. I’d rather use another word.” 61

 Gibbs was the trial’s last witness. After hearing closing arguments and 
the judge’s instructions, the jury took just 2 hours and 19 minutes to reach a 
verdict, guilty of murder with malice, and to decide on a sentence, death. The 
verdict and sentence were read in open court and, as the jurors fi led out of the 
courtroom, Belli shouted, “May I thank the jury for a victory for bigotry and 
injustice! Don’t worry, Jack, we’ll appeal this to a court outside Dallas where 
there is justice and due process of law! I hope the people of Dallas are proud 
of this jury!” 62

 Belli’s protests to the contrary, it appears that the Ruby jury actually did 
perform its duty conscientiously. Though Melvin Belli described Jack Ruby’s 
case as presenting “the most perfect psychiatric defense” 63  he had ever seen, 
in fact the defense was far from perfect in either theory or execution. The case 
that Jack Ruby was insane was extraordinarily weak, the expert testimony for 
the defense was poorly presented, and a conscientious jury would have been 
forced to nullify the law in order to acquit Oswald’s killer. 

 The jury foreman, Max Causey, a well-educated engineer, kept a contem-
poraneous journal of his experience as a juror in the case. That journal and 
later interviews with four other jurors explained how the jury responded to 
Ruby’s insanity defense and why they so readily convicted him. 

 Causey’s journal made it clear that the jurors felt that the insanity case 
was so weak that they did not even deliberate before unanimously reject-
ing it. The only thing close to deliberation that occurred was when the jury 
considered the penalty for Ruby. With little discussion, the vote for a death 
sentence quickly went from nine to three to unanimous. 

 Speaking only for himself, Causey made it clear that he had kept an open 
mind right to the end of the trial, indeed right up through the testimony 
of Dr. Gibbs, the last witness. Causey’s journal entry for the last day of tes-
timony, Friday, March 13, speaks eloquently of his patience and frustration 
with the defense offered on Ruby’s behalf: 

 I again awoke early and, as I had done many times during the past 
few days, I began going over the testimony in my mind. I wondered 
how signifi cant Dr. Gibbs’ testimony would be. Despite all the well 
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qualifi ed and eminent professional medical experts we had heard 
testify, the actual conclusion was going to be our own . . . How I 
wished that either one side or the other would make the fi nal deci-
sion easier. Up to this point, Friday morning, the defense had not 
actually convinced me that Ruby was insane to the point that he 
didn’t know the difference between right and wrong at the time 
he shot Oswald. The defense never argued that Ruby didn’t shoot 
Oswald, only that he didn’t know what he was doing at the time be-
cause he was in a fugue state, or in a form of psychomotor epilepsy 
at the time. Granted, there had been good evidence that such a phe-
nomenon was possible, but on the other hand it had been challenged 
just as effectively that it was highly improbable that this was the 
case . . . I wondered if the other members of the jury were weigh-
ing the evidence day-to-day as I had been . . . Were they, as I was, 
praying for the big break to come in the case that would make our 
decision a little easier? Maybe we would get that big break, at least 
from what we had been led to expect, from Dr. Gibbs . . . 

 At last we heard from Dr. Gibbs . . . He very strongly substanti-
ated the defense’s case that Ruby’s brain wave tracings did very 
certainly indicate psychomotor variant patterns and that, in his 
opinion, Ruby’s pattern suggested a very rare form of epilepsy . . . 

 Then Mr. Alexander dropped the bomb on Dr. Gibbs. He asked him 
if he had an opinion as to whether Ruby knew the difference between 
right and wrong and the nature and consequences of his act at the 
time that he shot Oswald. Dr. Gibbs’ answer absolutely fl oored me, 
because I felt certain that he would offer his opinion to support the 
defense. He stated, without hesitation, “I have no opinion.” I asked 
myself, what had been the point? Why had this eminent professional 
man traveled all this distance just to state that he had no opinion as 
to Ruby’s sanity at the time of the shooting? The mere fact that he 
had added his weight to the defense that the EEG tracings indicated 
psychomotor variant, a rare type of epilepsy, was existent in Ruby 
did not seem worth the trip. Needless to say, I had expected more 
from this great man. Perhaps I had expected too much. 64

 Causey’s journal also provided the foreman’s assessment of what he 
thought Belli could have done to save Ruby from a conviction for murder 
with malice and a sentence of death: 

 In my layman’s opinion, any good lawyer could have gotten Ruby 
off with something less than a death sentence if he had thrown 
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Ruby on the mercy of the court and pleaded plain old “temporary 
insanity” brought on by emotional stress over the loss of his be-
loved president . . . 

 If I had been Mr. Belli, and had been convinced that I could win 
the case with psychomotor epileptic insanity, I would have paraded 
additional medical witnesses to the stand who would have been 
wiling to testify that they had a positive opinion that Ruby did not 
know the difference between right and wrong and the nature and 
consequences of his act . . . 

 As it turned out, the defense counsel was numerically defeated 
in the medical experts willing to testify pertaining to an opinion on 
Ruby’s sanity . . . Had the famous Dr. Gibbs ventured an opinion re-
garding Ruby’s insanity, this would have weighed heavily in Ruby’s 
favor . . . Mr. Belli had objected to Dr. Gibbs being asked his opinion 
on this question, and further stated that Dr. Gibbs was not quali-
fi ed to answer such a question . . . Perhaps, technically, Mr. Belli 
was right, but if so, how could twelve medically unqualifi ed jurors 
be asked to reach such an opinion? If Dr. Gibbs was not qualifi ed 
to offer such an opinion, for whatever weight it might carry, then 
certainly neither were we. So, therefore, failure to have an opinion 
as to the sanity of a man leaves his condition status quo or sane. We 
the jury felt that Ruby was sane. 65

 Causey’s sentiments were expanded on in later interviews with four 
other jurors. For example, J. Walter Rose said the jury did not accept the argu-
ment advanced by the “so-called expert witnesses” that Ruby suffered from 
the psychomotor variant form of epilepsy. 66  As he saw it, the evidence showed 
that “he actually had another form of epilepsy that would . . . cause him to 
lose control of himself . . . ” 67  Asked how he would have handled Ruby’s de-
fense, Rose said, “I would have pleaded . . . no contest and fallen on the mercy 
of the court. It was pitiful. You know, the man [Ruby] sat there day in and day 
out, and he didn’t have a chance. I wanted him to get up and say, ‘Hey, I’m 
sorry. I did the wrong thing, I made a mistake.’ But he never did that.” 68

 Douglas J. Sowell, another juror, criticized the defense experts and the 
lack of evidence that others besides Ruby suffered from the purported mental 
illness: 

 I found that they weren’t very good witnesses. They seemed to me 
to believe that we, the jurors, were believing all the things they 
were telling us. You know, just like we weren’t bright enough to 
fi gure out all this stuff—just listen to them and just vote their 
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way . . . If they’d have brought someone else in that had this prob-
lem and went into seizures and walked half a mile or whatever, or 
twenty or thirty feet . . .  69

 Asked how he would have handled Ruby’s defense, Sowell said, “I would have 
stuck with the fact that Ruby felt that he was doing the country a favor—
patriotism . . . I think I would not have even had the psychiatrists around. I 
think he could have built a pretty good case. A lot of people were saying that 
he [Ruby] did the right thing, and they should have played on that. But they 
didn’t bring anything else with this psychomotor epilepsy thing, that’s for 
sure. That fell on its face.” 70

 Yet another juror, Robert J. Flechner, said that the defense witnesses were 
not convincing because “they were saying that he [Ruby] went nuts for 30
seconds and killed a guy. I mean it was like he was crazy for maybe an hour 
or so, and then he was all right.” 71  Asked how he would have defended Ruby, 
Flechner said, 

 Oh, I think I probably would have thrown myself on the mercy of 
the court . . . If they would have said he got caught up in the mo-
ment and was sorry for John Kennedy, little John, and his wife, 
and he [Ruby] did wrong, I think probably it would have been bet-
ter. But they were saying, well, he did this and so what he needs 
to do is go to a shrink for a few months, and put him back out in 
society . . . [W]e didn’t have much choice. It was either let him go to 
the shrink for a little bit, and turn him loose, or give him the death 
penalty. 72

 Finally, juror J. G. Holton, Jr. said, “Well, that [psycho]motor epilepsy 
stuff didn’t make much sense. It was weak. I didn’t latch on to a lot of it . . . I 
just kind of fi gured ol’ Ruby just went off his rocker and got mad and wanted 
to shoot somebody.” 73  Asked what his defense for Ruby would have been, 
Holton replied, “Yeah, well, that happened so long ago. But, I would have kind 
of thrown a little more mercy on the jury . . . He had all this psychiatrists’ 
stuff and so forth, and hardly anybody swallowed it, too much. It seemed like 
to me that he didn’t put it on the mercy of the jury.” 74

 Although these fi ve jurors all had somewhat different views of Ruby’s 
insanity defense, all agreed that it was a mistake. To a man, they all said Ruby 
should have thrown himself on the mercy of the court. Indeed, all fi ve used 
almost those exact words. Whether that strategy would have worked is ob-
viously unknown and unknowable, but it is fascinating to note that it was 
essentially the strategy that Tom Howard, Ruby’s fi rst attorney, had planned 
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when—before Melvin Belli took the case from him—he decided to forgo an 
insanity defense and try to prove that Ruby had simply cracked under the 
strain of the Kennedy assassination. From what these jurors had to say, it ap-
pears that Howard’s plan might well have resulted in a conviction of murder 
without malice and a much lighter sentence for Ruby. 

 In the fi nal analysis, the result of the Ruby trial may not have mattered 
much anyway. Two years after the trial, an appeals court overturned both the 
verdict of guilt and the sentence of death. Finding that the trial court should 
have granted Ruby ’ s request for a change of venue from Dallas to another 
part of the state, the Texas Court of Criminal Appeals ordered a new trial for 
Ruby. Ruby remained jailed pending that trial, but died in custody before it 
took place. 



    2 
 Robert Torsney 

On Thanksgiving Day in 1976, 15-year-old Randolph Evans could never 
have suspected that his life was about to end or that his death would 

trigger one of the most bizarre and controversial cases in the history of the in-
sanity defense. Evans, an African-American youth, had just walked his grand-
mother to a bus stop near his home in the Cyprus Houses, a public housing 
project in Brooklyn. As he approached his building, Evans observed several 
police offi cers leaving the premises. The teen asked one of the offi cers what 
was happening. “Did you just come from apartment 7-D?” Evans inquired. 1

The offi cer, who had been to another apartment, replied, “You’re damn right 
I did.” 2  He then pulled his gun and shot Evans in the head from a distance of 
about 2 feet. Evans died several hours later. 

 Though Randolph Evans was killed on the evening of November 25,
1976, the seeds of his death and the uproar it caused had been brewing for 
years, perhaps decades. Robert Torsney, the white New York City police of-
fi cer who shot and killed the African-American teenager, had been born 
31 years earlier in Brooklyn and raised in the Coney Island area. Torsney 
had grown up in a family ruled harshly by a brutally abusive, alcoholic fa-
ther who was eventually diagnosed as a schizophrenic and hospitalized for 
the rest of his life. As a child, Torsney was in generally good health but 
seemed to have more than his share of physical trauma. When he was just 
2 years old, he was doused with boiling water by a sibling. At 12, he fell on his 
head, briefl y losing consciousness; he also underwent surgery to rectify an 
undescended testicle. 

 After graduating from a vocational high school, Torsney had worked 
briefl y as a printer before joining the U.S. Marine Corps. Torsney joined the 
Marines, he would later say, because his brother was a Marine and “I didn’t 
want to be any less of a man than my brother, so I had to go in.” 3  Though ap-
parently joining the Marine Corps to prove his manhood, Torsney spent his 
entire 3-year tour of duty working as a printer. 

22



robert torsney

23

 Upon discharge from the military, Torsney again worked in the print-
ing industry. A year later he joined the New York Police Department as a 
patrolman, the rank he held 8 years later when he shot and killed Randolph 
Evans. 

 Until Thanksgiving 1976, Torsney’s career as a police offi cer had been 
uneventful but perhaps ominous. Much of the time he worked in a unit cov-
ering parades and other special events. Later, however, he volunteered for reg-
ular street duty in the city’s 75th precinct, a largely black, poor, and racially 
tense neighborhood. Initially Torsney walked a beat in the 75th but later was 
assigned to a squad car. Though he had pulled his fi rearm many times in the 
line of duty, he had never fi red the weapon prior to November 25, 1976.

 Though Torsney’s law enforcement career may have been routine prior 
to the killing, his personal life had not. His family and physical problems did 
not end when he became an adult. When discharged from the Marine Corps, 
Torsney returned home to fi nd that his father had become infantile, inconti-
nent, confused, and in need of round-the-clock nursing care. Although he de-
nied being an alcoholic like his father, Torsney drank a six-pack of beer daily. 
He suffered a “nervous stomach” that required treatment with tranquilizers. 4

And, in the 4 years immediately preceding the killing, Torsney had been in-
volved in three motor vehicle accidents, two while driving a car and one while 
riding a motorcycle. In the motorcycle accident, he struck the back of his head, 
lost consciousness, and was hospitalized for tests. 

 On November 25, 1976, Torsney had Thanksgiving dinner with his fam-
ily at the home of his in-laws, watched a football game on television, drank 
several beers, reluctantly reported for duty on the 3:30 p.m.  to midnight shift, 
and wrote in his offi cer’s log book, “Happy Day. Felony day. Thanksgiving 
work day.” 5  During that shift, Torsney shared a squad car with a veteran police 
offi cer. The shift was uneventful until it was nearly over. At about 11:20 p.m. , 
Torsney and his partner received a radio call reporting a “man with a gun” 
and directing them to an apartment in the Cyprus Houses complex. 6  Joining 
several other offi cers who had already arrived at the scene, Torsney observed 
an injured woman but no man and no gun. Apparently the assailant had ab-
sconded before the offi cers arrived. 

 One by one the offi cers left the building and headed back to their patrol 
cars. With two fellow offi cers 50 to 75 feet in front of him, Torsney’s right 
hand was already resting on his gun when he encountered Randolph Evans. 
After shooting Evans, Torsney made no effort to check on the boy’s condition 
but instead walked to his patrol car, got in, removed the spent cartridge from 
his weapon, and calmly replaced it with another bullet. Torsney’s partner, Of-
fi cer Matthew Williams, who was already in the vehicle when Torsney shot 
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Evans, asked, “What did you do?” 7  Torsney responded, “I don’t know, Matty. 
What did I do?” 8

 While other offi cers attended to Evans, who was still alive though mor-
tally wounded, Williams drove Torsney to the 75th precinct, where Torsney 
tried to explain himself. Under questioning, Torsney admitted the obvious—
that he had shot Evans—but claimed he had done so in self-defense. Accord-
ing to Torsney’s version of the shooting, “I was confronted by this guy as 
I was 20 to 30 feet from the door. I was walking, and he was walking towards 
me. As he was walking towards me, he was reaching into his belt. We were 
walking towards each other. He wasn’t on the path. He said, ‘Hey, what hap-
pened up there?’ or words to that effect. He came out with what appeared to 
be a chrome gun barrel. As he was talking and taking that gun out, I thought 
I was gonna be shot. I fi red the gun as he was pulling it out.” 9  The shooting, 
Torsney further explained, was a “refl ex action.” 10  Torsney recalled that he 
shot from his side, was “not positive” he heard the gun go off, and could re-
member little that happened thereafter. 11

 Neither the police nor the district attorney believed Torsney’s self-serving 
account of the killing. None of the witnesses, including other police offi cers, 
had seen Randolph Evans reach for or draw a gun. Moreover, no gun was found 
anywhere near the scene. Faced with evidence that the killing was unprovoked 
and unjustifi ed, a grand jury indicted Torsney for intentional murder. 

 Many members of New York’s African-American community, including 
a number of black police offi cers, not only did not believe Torsney but were 
outraged by the way the case was initially handled. Three days after the kill-
ing, 150 people from the predominantly black neighborhood converged on 
the 75th precinct house to protest. Rocks and bottles were hurled at police 
offi cers, four of whom were injured. Three protestors were arrested. The pro-
tests continued the next day, this time peacefully, with some 75 protestors 
picketing the police station. Leading the protestors were members of the In-
ternational Committee Against Racism and the Progressive Labor Party. 

 Many of these protestors were upset because the death of Randolph Evans 
was the third time in 3 years that a white New York City police offi cer had 
been charged with killing a black youth. The offi cer in one of those cases was 
awaiting trial at the time of Evans’s death. In the other case, in 1974, 10-year-
old Clifford Glover had been shot and killed by an NYPD offi cer searching for 
two grown men who had allegedly robbed a taxicab. Seeing Glover, who was 
black, walking down the street with his stepfather and carrying a toy gun, 
the offi cer, a white man who was not wearing a uniform and did not identify 
himself as a police offi cer, shot and killed the boy. Though dismissed from the 
police force, the offi cer was acquitted of all criminal charges. 
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 Among the African-Americans most deeply troubled by the Torsney 
case were police offi cers who comprised the Guardians Association, a 1700-
member fraternal group of black NYPD offi cers. At Torsney’s arraignment 
on the murder charge, a judge allowed his release on a $40,000 bail bond 
paid for by New York City’s police union, the Police Benevolent Associa-
tion (PBA). Some 100 members of the Guardians convened within days of 
the bail decision and urged the group’s larger membership to withdraw from 
the PBA. Several Guardians denounced the police and the PBA as “racist” 
and “insensitive,” 12  but the PBA’s president defended posting Torsney’s bail: 
“If the circumstances were reversed and it was a black cop who shot a white 
youth, the P.B.A. would have done exactly the same thing.” 13

 Though the bail issue was controversial, it proved to be short-lived. Once 
Torsney was formally indicted, his bail was revoked by the judge after the 
prosecutor argued in court that “[f]rom the facts and circumstances it ap-
pears to have been a totally unprovoked, unjustifi able and intentional kill-
ing. The facts of this case indicate that a man—a police offi cer and a human 
being—pulls a gun and fi res into the head of another human being and then 
walks away without breaking stride and later on he is not able to account for 
himself.” 14

 Despite the facts, Torsney’s defense attorney, who was at the time a 
member of the New York City Council, insisted that Torsney would plead 
self-defense. Brushing aside any suggestion that Torsney might raise a psy-
chiatric defense, the defense attorney dismissed the signifi cance of the odd 
“Happy Day. Felony day. Thanksgiving work day” notation in Torsney’s log 
book, saying, “The D.A. may argue that my client is not responsible [i.e., 
insane] but many police offi cers write funny things in their memo books and 
this alone should not indicate a mental defect.” 15

 Though Torsney always insisted that he had done nothing wrong and 
that the killing occurred in self-defense, his legal claim of justifi cation was 
derailed by the facts and the reports of the psychiatrist and psychologist his 
attorney hired to examine him. 

 Dr. Daniel Schwartz, then director of the forensic psychiatry service at 
the county hospital in Brooklyn, interviewed Torsney, reviewed Torsney’s 
history and his account of the alleged crime, and concluded that, “as a result 
of a mental defect, the defendant did not know or appreciate the nature, con-
sequence and wrongfulness of his act.” 16

 Schwartz’s conclusion that Torsney was insane when he shot Randolph 
Evans was surprising in that Torsney had never suffered any known men-
tal illness prior to or after the killing, nor had he ever been known to dem-
onstrate any symptoms of mental illness, before or after the shooting. In 
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essence, Schwartz was claiming that Torsney’s mental illness manifested it-
self only at the time he shot and killed the 15-year-old youth. 

 As a legal matter, such a conclusion is perfectly plausible. The insanity 
defense requires only that, at the moment of the alleged crime, the defendant 
met the legal criteria—in this case, lacked the substantial capacity to know 
or appreciate either the nature and consequences of his conduct or that such 
conduct was wrong. 

 Clinically, however, it would be an exceedingly rare mental illness that 
manifested itself only precisely at the moment of a criminal act. Schwartz, 
however, believed that Torsney suffered from exactly such an illness: “psy-
chosis associated with epilepsy.” 17  As the psychiatrist explained, 

 The defendant believes that he acted in self-defense, convinced that 
he saw the victim pulling something metallic out of his belt. Even if 
he were correct (no such object was ever found) his behavior was ir-
rational and totally inconsistent with such an occurrence, factual or 
delusional. Instead of remaining on the scene (or taking cover) with 
his gun drawn until he was assured that the situation was under 
control, he reloaded his gun in an automatic way and continued 
walking as though nothing had happened . . .  

 In our professional opinion the defendant’s irrational behavior 
is best explained on a neurological basis. It actually began as he 
was leaving the apartment house, when he placed his hand on his 
gun, before the victim ever appeared. This was the beginning of an 
epileptic seizure, a twilight state or automatism (as described, for 
instance, by Straus) “during which the patient is not prostrate but 
acts more or less automatically.” Such a state may start “without 
any premonitory symptoms or signs” and may show no EEG [elec-
troencephalogram] abnormalities. Such a patient may be “only par-
tially aware of his surroundings” and may unintentionally commit 
an act which would otherwise be criminal. 18

 When Schwartz used the term “our professional opinion,” he may have 
been using the royal pronoun but more likely was referring to the report 
of Dr. Joy B. Roy, a psychologist who examined and tested Torsney for the 
defense about a month before Schwartz tendered his conclusions. Dr. Roy 
painted Torsney with a much broader, more psychoanalytic brush: 

 In terms of the crime in question, I see many possible factors oper-
ating. The day was a holiday, when Mr. Torsney had been drinking 
more than usual. This may have relaxed his usual censoring ability. 
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The holiday, Thanksgiving day, may have also activated deep fam-
ily feelings, yearnings and confl icts. The crime had involved a hurt 
woman and an abandoning man, which could have been reminiscent 
of his abused mother and his absenting father. In killing the boy 
Mr. Torsney may have been avenging his mother, seeking her ap-
proval, and perhaps even destroying the unacceptable aggressive 
parts of his own personality. At the time of his crime Mr. Torsney’s 
partner, an older man, was some distance away, talking with another 
patrolman-friend. Perhaps Mr. Torsney felt his relationship with this 
father-person was being threatened. 19

 As for a “diagnostic impression,” Joy was less certain than Schwartz but sup-
ported his conclusion: 

 This is a man with schizoid and depressive features. More im-
portant is the explosive quality in his personality, which may be 
organic or functional. The killing, followed by a dazed reaction, is 
consonant with the anxiety and bewilderment we may expect to see 
in an epileptic equivalent, where there is an episode of excitement 
and violence instead of a seizure, followed by confusion. 20

 Dr. Florence Schumer and Dr. Herbert Speigel, a psychologist and psy-
chiatrist who examined and tested Torsney for the prosecution, saw no evi-
dence that Torsney was suffering from an epileptic seizure when he killed 
Evans. Based upon psychological testing, Schumer reported that “[t]his indi-
vidual shows poor controls over impulsiveness. This is a shallow, dependent, 
immature personality with chronic depression, deep fears (possibly with 
regard to his own angers, distrust of what will happen, concern over im-
pulsiveness), and interpersonal guardedness and constriction. There is great 
stress on proving manliness, power, and assertiveness in a poorly integrated 
personality.” 21

 Additionally, Schumer’s testing led her to conclude that “there is little 
in the record, despite the deep problems noted above, to indicate cognitive 
pathology, psychoses, or bizarre or disorganized intellective or emotional pro-
cesses.” 22  As for the shooting, Schumer reported that the test fi ndings “do 
indeed indicate that [Torsney] might well have responded in an impulsive 
volatile manner to anticipated threat.” 23

 Spiegel, a clinical psychiatrist and medical school professor, relied heavily 
upon Schumer’s fi ndings, quoting them verbatim and at length in his own 
report. Spiegel concluded that Torsney suffered from a “neurotic character 
disorder” and demonstrated “a proneness to dissociate under stress with 
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hysterical dyscontrol and transient panic” but was not psychotic and was not 
insane at the time of the crime. 24

 Torsney’s trial, a 13-day proceeding, featured testimony from the defen-
dant, fellow police offi cers, his wife and sister, and the experts for both sides. 
Torsney testifi ed that he had acted in self-defense and told the jury, “Ob-
viously, I didn’t do anything wrong.” 25  Two fellow police offi cers disagreed, 
testifying that Torsney “acted without apparent provocation and seemed calm 
during and after the shooting.” 26

 Torsney’s sister testifi ed to violent beatings infl icted upon Torsney as a 
child by his father. Both Torsney’s sister and wife told the jury that his be-
havior had changed following his motorcycle accident; he had become “edgy,” 
and his marriage had almost ended as a result. 27

 Dr. Schwartz testifi ed that Torsney suffered from a rare form of epilepsy 
that caused a psychomotor seizure, during which Torsney killed Randolph 
Evans. Confronted with Torsney’s normal EEG results, Schwartz maintained 
that the offi cer’s epilepsy “would probably show up in the [EEG] tracing only 
during an actual attack.” 28  On cross-examination, Schwartz also acknowl-
edged that his diagnosis of Torsney “was an uncertain one to make without 
actually having observed the defendant suffering a seizure.” 29

 Dr. Roy, the defense psychologist, testifi ed that Torsney was anxious, 
overcontrolled, afraid of his feelings, and prone to explosive outbursts. His 
lack of emotion in describing the shooting, she told the jury, suggested the 
possibility of an organic disorder. 

 In rebuttal for the prosecution, Dr. Spiegel testifi ed that Torsney may 
have suffered “hysterical dissociation” but no mental disease or defect. 30

Torsney, the psychiatrist opined, mistakenly thought he saw a gun, panicked, 
and shot Evans. 

 Had Torsney ever suffered an actual attack—in other words, one of those 
rare psychomotor seizures hypothesized by Schwartz? The only proof that 
he had was Schwartz’s assertion that such a seizure was “the only thing that 
could account for the shooting.” 31  However, as far as he or any other profes-
sionals were able to ascertain, if Torsney had suffered such a seizure at the 
time of the killing, it was both the fi rst and last one he ever suffered. 

 Torsney’s attorney appeared to realize the shakiness of Schwartz’s diag-
nosis when, in his closing argument, he tried to equate a lack of “normalcy” 
with “insanity,” telling the jury, “Whether you accept the Spiegel fi nding of 
hysterical dissociation or you accept the concept of psychomotor seizure is 
really unimportant. The fact is there was not normalcy at the time of the 
shooting.” 32  Moreover, in what appeared to be a non sequitur, the defense at-
torney dismissed the evidence that Evans never reached for or pulled a gun, 
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telling the jurors, “That’s what this case is all about. If there was no gun, this 
man is sick.” 33

 These arguments, though lacking in both reason and weight, apparently 
appealed to the jury or at least offered them a rationale for acquitting the dis-
graced police offi cer. After only 5 hours of deliberations, the all-white panel 
found Robert Torsney not guilty by reason of insanity. 

 Was Torsney acquitted because the jury really believed the far-fetched 
expert testimony that the killing he committed occurred during the one and 
only seizure he ever suffered? Was his acquittal, as some believed, the prod-
uct of racism, an all-white jury siding with a white police offi cer who killed 
a black teenager? Or was the verdict simply a product of its time, an era in 
which New York City was plagued by violence and the public was willing to 
give wide latitude to police offi cers, such as Torsney, in responding to the per-
ceived epidemic of crime? 

 Whatever its basis, the Torsney verdict, though extremely controver-
sial, would likely have faded from the public consciousness fairly quickly had 
it not been for what followed. Even critics of the verdict must have taken 
some solace in New York State’s requirement that an insanity acquittee such 
as Torsney be committed to the custody of the state department of mental 
health until it could be judicially determined that he was no longer a danger 
to others. Indeed, at the time of the verdict, offenders found not guilty by 
reason of insanity in New York were generally committed to secure mental 
hospitals for rather long periods of time; in many cases these acquitted of-
fenders spent more time locked up than did those who were convicted of the 
same offenses. 

 Torsney, however, was not only acquitted by reason of insanity but was 
released from state confi nement in just a year and a half. 

 Almost immediately following his acquittal by reason of insanity, pursu-
ant to New York law, Torsney was committed to the Mid-Hudson Psychiatric 
Center, a high security inpatient mental health facility with most of the trap-
pings of a state prison. A day later, Torsney was examined by a psychologist 
and a psychiatrist at Mid-Hudson. Both doctors concluded that Torsney suf-
fered from no mental illness or organic disorder and had no need of inpatient 
treatment. The psychologist, however, found that Torsney was a “somewhat 
rigid, impulsive individual” who was “subconsciously racially prejudiced and 
[had] defi cient emotional control insofar as minimal stress would result in 
behavioral impulsivity.” 34  The psychologist opined that Torsney “not fi t for 
duty as a beat police offi cer.” 35

 A month after his admission to the psychiatric center, Torsney was reex-
amined. This time, the same psychiatrist concluded that Torsney had “made 
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an excellent adjustment to his present hospitalization” and observed that 
Torsney “neither before or  [sic]  after the offense [had] shown any signs of 
epilepsy.” 36  The psychiatrist pronounced Torsney free of any symptoms of 
mental disorder. Indeed, as this psychiatrist would later testify, he would have 
recommended Torsney’s immediate release, except for his belief that no New 
York court would ever grant release to an insanity acquittee after such a short 
period of confi nement. 

 After 2 months at Mid-Hudson, Torsney was evaluated by three mem-
bers of the hospital staff, including the psychiatrist who had already concluded 
that he suffered from no mental illness. The panel concluded that Torsney had 
“been cooperative with no evidence of any symptoms or signs during his stay 
[at Mid-Hudson] which point towards any potential for dangerous behav-
ior.” 37  As a result, Torsney was informed that he would be transferred to the 
Creedmoor Psychiatric Center, a less secure facility. When Torsney learned 
that he would be sent to Creedmoor and not released to the community, ac-
cording to the doctor who gave him the news, “Torsney responded by throw-
ing a temper tantrum like a child.” 38

 Upon admission to Creedmoor, Torsney was evaluated by another panel of 
hospital staff members. These doctors unanimously concluded that “Torsney 
was not suffering from a psychosis, psychopathic disorder or organic damage 
and that he was not dangerous to himself or others and should be released.” 39

The panel also recommended, however, that Torsney not be allowed to re-
sume his duties as a beat police offi cer. 

 Faced with this unequivocal conclusion and the records from Mid-Hudson 
and Creedmoor documenting that Torsney was neither mentally ill nor dan-
gerous, the state commissioner of mental hygiene must have still had some 
concerns about seeking Torsney’s release. Instead of immediately petitioning 
the court for such release, the commissioner convened an independent review 
panel to examine Torsney. This panel, consisting of two psychiatrists and a 
social worker, examined Torsney and reported that he “can safely be released 
from the hospital, without danger to himself or others. His history reveals no 
dangerous behavior other than the instant offense, nor has he subsequently 
shown any inability to control impulses, any inappropriate display of hostil-
ity, nor any behavior which might be considered threatening or dangerous. 
He voices no intentions to do harm to anyone and is not now mentally ill, 
having fully recovered from the entity which led to his [acquittal] by reason 
of mental disease or defect.” 40

 With that fi nding in hand, the commissioner then applied to the court 
for Torsney’s release. At the request of the district attorney who had pros-
ecuted Torsney, the court appointed two independent forensic psychiatrists to 
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examine Torsney. The fi rst of these psychiatrists concluded that Torsney was 
not psychotic or dangerous to himself or others and that there was no jus-
tifi cation for “continued incarceration on psychiatric grounds.” 41  The second 
court-appointed psychiatrist concluded that “Mr. Torsney is neither a luna-
tic or [sic]  a psychopath and is not a menace to others or to himself. In my 
opinion, there is nothing about his present mental condition which warrants 
his continued incarceration, and he appears to be capable of returning to a 
productive and useful place in society.” 42  This doctor added, however, that, in 
view of what he termed Torsney’s “questionable impulse control and inabil-
ity to deal with stress,” Torsney should be “gradually discharged over several 
weeks to ensure his satisfactory return to the community.” 43

 Faced with these reports and the uncontroverted and unanimous tes-
timony of more than a dozen witnesses (including psychologists, psychia-
trists, neurologists, and a forensic nurse) over 9 days that Torsney was neither 
psychotic nor dangerous, the court ordered the former police offi cer released 
from state custody on the conditions that he not be permitted to carry a gun, 
no longer work as a police offi cer, and continue outpatient psychiatric treat-
ment for 5 years. 

 The third of these conditions, of course, appeared unusual in light of 
repeated statements by doctors at both Mid-Hudson and Creedmoor that 
Torsney suffered no mental illness. Moreover, the court’s written decision 
to release Torsney seemed somewhat odd, if not foreboding, as the judge ac-
knowledged Torsney’s impulsivity but appeared more concerned about the 
lack of gun control in American society. In concluding his opinion, the judge 
wrote, 

 Witnesses have testifi ed that this patient is emotional and impulsive 
which is to be considered a personality disability and not a mental 
illness. These experts tell us he should not have a gun. How many 
others are there in a similar incapacity presently authorized to carry 
such a weapon? 

 When will we awaken to the realization that society is a party to 
the slaughter—it has happened before; unfortunately it will hap-
pen again until we control the possession of handguns and/or at the 
least provide a mechanism for continued evaluation of the mental 
condition of any and all persons authorized to carry such weapons. 44

 Though ordered released, Torsney was not immediately freed. The court’s 
release order was appealed by the district attorney, and the Appellate Division, 
New York’s intermediate appeals court, concluded that Torsney continued to 
suffer from a “dangerous personality disorder,” reversed the judge’s order, 
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and voided Torsney’s conditional discharge. 45  The appellate court noted “the 
glaring failure of the State Department of Mental Hygiene . . . to fully inves-
tigate and treat, if necessary, Torsney’s condition (diagnosed at his criminal 
trial to be either psychomotor epilepsy or hysterical neurosis, dissociative 
state).” 46  Castigating the Department of Mental Hygiene for merely “ware-
housing” Torsney, the appeals court further observed that 

 Dr. M. Vandenbergh, a psychiatrist at Mid-Hudson, testifi ed that 
Torsney was suffering from an impulsive and explosive personal-
ity disorder but was not dangerous. As Dr. Vandenbergh did not 
believe that Torsney ever suffered from psychomotor epilepsy, no 
neurological examinations or electroencephalographic tests were 
ever conducted. Although he believed Torsney should be released, 
he did not think the court would be amenable to releasing Torsney 
after only two months of confi nement. Accordingly, he did not rec-
ommend individual treatment for Torsney or his release. He merely 
warehoused him . . . 

 It is clear that Torsney was at least suffering from a personality 
disorder which contributed to his actions on November 25, 1976.
More importantly, he still suffers from that same condition today. 
Indeed, the presentation of the petitioner did not rebut the pre-
sumption of dangerousness; it only buttressed it. Regrettably the 
Department of Mental Hygiene never treated Torsney’s condition 
properly or equipped him to deal with his “impulsive dyscontrols.” 
The department never administered individual care but only pro-
vided Torsney with a structured environment”—little more than a 
“warehouse.” 47

 Torsney appealed the Appellate Division’s decision to the Court of Ap-
peals, New York’s highest court, which had the fi nal say in the matter, ordering 
Torsney released just 19 months after he was fi rst committed to Mid-Hudson. 
The four-judge majority of the seven-member Court of Appeals explained its 
decision on constitutional grounds: 

 An individual’s liberty cannot be deprived by “warehousing” him 
in a mental institution when he is not suffering from a mental ill-
ness or defect and in no need of in-patient care and treatment on a 
ground which amounts to a presumption of a dangerous propensity 
fl owing from, as in this case, an isolated, albeit tragic, incident oc-
curring years ago. Were this the standard for involuntary institu-
tionalization, logical extension would require that anyone convicted 
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of a violent crime should upon completion of his sentence similarly 
be required to demonstrate that he or she is not dangerous before 
his release into the community. Whatever its label, confi nement on 
a showing of mere propensity amounts to nothing more than pre-
ventive detention, a concept foreign to our constitutional order. 48

 Writing in dissent for himself and two other judges, Chief Judge Sol 
Wachtler found evidence in the record to indicate that Torsney was men-
tally ill and dangerous. Judge Wachtler reminded the court of the expert’s 
opinions at Torsney’s insanity trial: “Dr. Herbert Spiegel concluded that 
Torsney is ‘prone to hysterical dissociation under stress,’ and Dr. Florence 
Schumer found Torsney to be ‘volatile’ and ‘impulsive.’ According to 
Dr. Daniel Schwartz, Torsney was suffering from psychomotor epilepsy. 
Dr. Joy Roy’s examination of Torsney revealed that ‘[when] he feels attacked 
and threatened the aggression escapes the censor and may erupt in impul-
sive behavior.’” 49

 The chief judge also noted that both of the court-appointed psychia-
trists who testifi ed at Torsney’s release hearing found Torsney to be vola-
tile, impulsive, and explosive, that one opined that Torsney suffered from an 
“impulsive or explosive personality disorder” and that the other feared that 
“under stressful circumstances Torsney might erupt again.” 50  Combining the 
psychological and psychiatric evidence from both trials, Wachtler concluded 
that “it becomes all too apparent that Torsney’s condition has never changed 
substantially and that he remains as dangerous today as he was on the day 
he shot Randolph Evans.” 51  As for the majority’s concern “that we not trans-
form the hospital into a penitentiary where one could be held indefi nitely,” 
Wachtler replied, “I agree, of course, that hospital confi nement should never 
be abused to deprive someone of his liberty unfairly. However, when a person, 
driven by an explosive personality disorder, has proven by an act of senseless 
violence that he is a menace to others, so long as the psychological condition 
persists it is our obligation to protect the public from further acts of violence 
that he may commit.” 52

 Altogether, 13 judges (including the release trial judge) reviewed the 
psychiatric and psychological evidence regarding Torsney’s mental illness and 
dangerousness. Eight of those 13 judges (5 from the Appellate Division and 
3 from the Court of Appeals) concluded that Torsney was mentally ill, dan-
gerous, and in need of further confi nement to prevent him from harming the 
public. In July of 1979, Robert Torsney was released from Creedmoor Psychi-
atric Center because 4 of the 13 reviewing judges happened to be members of 
the state’s highest court. 
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 The results in the Torsney case were extraordinary, to say the least. 
Torsney managed to beat the odds twice, once when he was found not guilty 
by reason of insanity and again when he managed to dodge the bullet of long-
term confi nement that ordinarily follows an insanity acquittal in a murder 
case. In the minds of some, the judgments of the jury and courts in this case 
gave the insanity defense not one but two black eyes. The case was widely re-
ported and interpreted as one in which the insanity defense was manipulated 
in order to exculpate a guilty defendant and allow him to almost literally get 
away with murder. 

 Certainly one could reasonably view the case in that fashion, but another 
explanation might be simply that this case was a fl uke, one of those rare in-
stances in which the unusual circumstances of the case lead to legal conse-
quences that, though deeply troubling, turn out to be correct. 

 The results in Torsney’s case may be an indictment not of the insanity de-
fense, but of the limitations inherent in the professions of those charged with 
administering it. To begin with, there seems little doubt that Robert Torsney 
did not suffer from any major mental illness when he shot Randolph Evans. 
The explanation given in his defense, that he suffered from a psychomotor 
seizure at the time of the killing, made little sense clinically and was likely 
offered because mental health professionals retained by the defense found it 
to be the only remotely plausible explanation for an otherwise unexplainable 
killing. Even the experts for the prosecution were forced to resort to diag-
nostic labels rarely ever used and of questionable validity. Asked to explain 
the inexplicable, as forensic psychologists and psychiatrist so often are, the 
experts on both sides of the Torsney matter did the best job they could. 

 The same may be said of the psychologists and psychiatrists who pro-
nounced Torsney neither mentally ill nor dangerous after he was acquitted 
by reason of insanity. They were asked to explain not why Torsney killed 
Randolph Evans but rather his mental state long after the killing. Because 
Torsney likely never suffered from any major mental illness, these posttrial 
experts appear to have gotten the right answer, at least on the issue of mental 
illness: Torsney, like millions of other Americans, suffered from a personality 
disorder. 

 But the posttrial experts also had to decide whether Torsney was dan-
gerous. Though psychological and psychiatric predictions of future danger-
ousness have improved a great deal since 1979, they have never been very 
accurate. Indeed, in 1983, not long after the Torsney case was resolved, the 
American Psychiatric Association informed the U.S. Supreme Court that two 
out of three such predictions proved to be wrong. The court responded by 
affi rming the use of such predictions in legal proceedings, noting, “Neither 
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petitioner nor the Association suggests that psychiatrists are always wrong 
with respect to future dangerousness, only most of the time.” 53

 The psychologists and psychiatrists who opined that Robert Torsney was 
not dangerous were, despite the limited state of the art at that time, prob-
ably correct. There is no indication that, after being released from Creedmoor, 
Robert Torsney ever again committed a serious act of violence, or at least one 
that became known to the public. 



  3 
 David Berkowitz 

shortly after 1 a.m.  on July 29, 1976, 18-year-old Donna Lauria and 
19-year-old Jody Valente sat in Valente’s car, which was double-parked 

outside Lauria’s home in the Bronx, one of the boroughs of New York City. 
The teens had met earlier in the evening, Valente had driven Lauria home, 
and the two were chatting. 

 Lauria’s parents approached the car and asked her to come in. Lauria 
promised to come inside shortly but by the time her parents had gone into 
the house, the young women were suddenly approached by a man with a gun. 
Without saying a word, the man aimed his fi rearm at the women and shot 
one in the head and the other in the thigh. 

 Donna Lauria, with a gunshot to the head, was dead on arrival at a nearby 
hospital. Jody Valente survived and was able to give the police a description 
of the assailant—5 feet, 8 inches tall, about 175 pounds—and say the gun he 
fi red fi ve times was a long-barreled pistol. An analysis of the shooting scene 
revealed little of use except that the bullets recovered were extremely large 
slugs that had been fi red from a .44-caliber revolver, an unusual weapon as-
sociated more with old western gunslingers than modern urban street killers. 
Based upon this limited evidence, and given the nature of other nearby shoot-
ings around the same time, detectives hypothesized that the killing was likely 
the work of an organized crime hit man who had accidentally shot the wrong 
person. 

 Three months after the killing of Donna Lauria, 20-year-old Carl Den-
aro was shot as he sat in a parked car with 22-year-old Rosemary Keenan in 
Queens, New York, not far from the spot where Lauria was shot dead while 
sitting in a parked car with Jody Valente. Denaro who, like Lauria and Valente, 
had shoulder-length dark brown hair styled like that of a woman, was shot in 
the head from behind. Though he survived, portions of his skull were shat-
tered and had to be replaced with a metal plate. Initially, police recovered only 
a bullet fragment too deformed to allow identifi cation. But, a few days later, 

36
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Keenan found the rest of the bullet in her car, and police were able to identify 
it as a .44 caliber. 

 About 6 weeks after the Denaro shooting, two other young New York 
City women were shot. On November 29, 1976, the day after Thanksgiv-
ing, 18-year-old Joanne Lomino and 16-year-old Donna DeMasi were walk-
ing home from a restaurant that served as a teen hangout in their “virtually 
crime-free middle-class neighborhood of neat, detached one-family homes.” 1

Reaching Joanne’s home at about 12:30 a.m. , the girls sat on the stoop to talk. 
After chatting for about 10 minutes, Joanne headed up the stairs toward the 
front door while Donna made her way down the steps to the sidewalk. Sud-
denly a man appeared on the street, turned, and began walking toward the 
teenagers. When he was close enough to be heard, he started to ask, “Say, 
can you tell me how to get to . . . ?” 2  But before he fi nished the question, he 
pulled a gun from beneath his three-quarter length army coat and began fi r-
ing at Lomino and DeMasi. 

 Donna was shot in the neck and collarbone; Joanne was struck in the back. 
Although both girls survived, Joanne was left paralyzed from the waist down 
as a result of the bullet lodged in her spine. Ballistics testing revealed that the 
bullets fi red at the two teens were .44 caliber. Other than the ballistics fi nd-
ing, a vague description of the assailant provided by Donna (i.e., about 5 feet, 
10 inches tall and weighing perhaps 150 pounds or more), and a composite 
drawing by a police sketch artist, the authorities had little to go on. 

 Two months after Joanne Lomino and Donna DeMasi were shot, another 
New York City woman was shot and killed in an affl uent neighborhood. On 
January 30, 1977, Christine Freund was sitting in a car at 12:30 a.m.  with John 
Diel. The couple was planning to announce their engagement 2 weeks later, 
on Valentine’s Day. Diel, who was driving, was about to pull away from the 
curb when seemingly out of nowhere came gunshots. Christine was struck in 
the shoulder and head and died at a nearby hospital before emergency sur-
gery could be performed. 

 The bullets that killed Christine Freund, like those fi red at Donna Lauria, 
Jody Valente, Carl Denaro, Joanne Lomino, and Donna DeMasi, were .44 cali-
ber. Finally, the police put the four cases together and considered that a single 
perpetrator might be responsible for all of them. One of the NYPD detectives 
investigating the cases told the media, “I’ll admit that evidence tying the four 
similar shootings together is scarce. But if I had to guess I’d say there’s a nut 
running around.” 3

 It would not be long after that statement was made that the police had 
solid physical evidence that a single perpetrator—or at least a single gun—was 
involved in all of the shootings. On March 8, 1977, at about 7:30 p.m. , less than 
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a block from the site of Christine Freund’s killing, Virginia Voskerichian, a 19-
year-old Columbia University student with long dark-brown hair, was gunned 
down as she walked from a bus stop to the home she shared with her parents. 

 Virginia died instantly, but a witness saw a man running from the scene; 
he was described as being in his late teens or early twenties, standing 5 feet 
8 inches tall, weighing about 160 pounds, and wearing a waist-length coat and 
a stocking cap. Any doubt that this killing was tied to the four earlier shoot-
ings was put to rest when ballistics tests fi nally demonstrated not only that 
Virginia Voskerichian was slain with a .44 caliber bullet but that the bullet 
was fi red from the same gun used to shoot Donna Lauria, Jody Valente, Carl 
Denaro, Joanne Lomino, Donna DeMasi, and Christine Freund. 

 Following the ballistics match, the police were almost certain that they 
were seeking a serial killer. New York City Mayor Abraham Beame, however, 
did not wait for proof certain. He announced, “We have a savage killer on the 
loose. He is singling out women with shoulder length dark brown hair. We 
don’t know why . . . ” 4

 If Beame had been premature in concluding and announcing that the 
shootings were definitely the work of a single perpetrator, there would 
soon be little doubt that the mayor was correct. On April 17, 1977, just 
6 weeks after Virginia Voskerichian was killed, 19-year-old Valerie Suriani and 
20-year-old Alexander Esau were parked on a street of two-story, single-
family homes in the Bronx when both were shot in the head through the car’s 
windshield. 

 When police arrived at the scene, they found Valerie already dead. Alex-
ander was mortally wounded but still breathing. On the seat of the car, offi -
cers found an envelope addressed to Capt. Joseph Borrelli, a detective who had 
been identifi ed in the media as one of the lead investigators on the previous 
shootings. Inside the envelope was a note: 

 I am deeply hurt by your calling me a wemon [ sic] hater. I am not. 
But I am a monster. 

 I am the “Son of Sam.” I am a little “brat.” 
 When father Sam gets drunk he gets mean. He beats his family. 

Sometimes he ties me up to the back of the garage. Other times he 
locks me in the garage. Sam loves to drink blood. 

 “Go out and kill” commands father Sam . . . 
 I feel like an outsider. I am on a different wavelength then [sic ]

everybody else—programmed too [sic] kill. 
 However, to stop me you must kill me. Attention all police: Shoot 

me fi rst—shoot to kill or else keep out of my way or you will die! 
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 . . .  
 Mr. Boreli [ sic], sir, I don’t want to kill anymore. No sir, no more, 

but I must “honour thy father.” 
 . . .  
 POLICE: Let me haunt you with these words: 
 I’ll be back! 
 I’ll be back! 
 To be interpreted as—bang, bang, bang, bank [ sic], bang—ugh! 
 Yours in murder, 
 Mr. Monster 5

 Focused on this self-named “Mr. Monster”—a serial killer the media had 
dubbed the “.44 caliber killer”—a police task force conducted one of the most 
extensive manhunts in the city’s history. Leaving no stone unturned, detec-
tives turned to criminal profi lers in an effort to get a psychological picture 
of the killer that went beyond his crude note to Capt. Borrelli. Dr. Harvey 
Schlossberg, a psychologist and New York City police offi cer, saw “Mr. Mon-
ster” as a depressed, friendless, and enraged loner who had been rejected by 
a woman and was “very sick and really needs help.” 6  The police psychologist 
viewed him as “psychologically disturbed” but not “stupid.” 7  The .44-caliber
killer, Schlossberg opined, no longer needed to kill because he was now en-
gaged in a cat-and-mouse game with the police: “He can leave evidence, taunt 
us with it, but now he doesn’t have to kill . . . ” 8

 After Schlossberg profi led the killer, so did a group of 45 psychiatrists 
who met with police detectives for 3 hours at a nearby state psychiatric hos-
pital. Perhaps the most memorable opinion came from one doctor who opined 
that “[e]very time he shoots, he’s ejaculating.” 9  Not surprisingly, the detec-
tives were unimpressed. 

 Two other psychiatrists, both with considerable forensic experience, joined 
the chorus of mental health experts offering their views to the police and the 
public. Although many experts’ opinions were no doubt taken with a grain of 
salt by skeptical detectives, those of Dr. Martin Lubin and Dr. James Brussel 
had to be given serious consideration. Lubin, who told police that the killer was 
psychotic, was the former chief of forensic psychiatry at Bellevue Hospital. 
Brussel had, 2 decades earlier, personally developed the fi eld of criminal pro-
fi ling while preparing a police-requested psychological portrait of New York 
City’s “Mad Bomber.” Brussel’s profi le of George Meteskey, the unknown sus-
pect who had terrorized the city with homemade bombs since the 1930s, had 
been almost a perfect match. Amazingly, Brussel had even accurately predicted 
what clothing the “Mad Bomber” would be wearing when he was arrested. 
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 Brussel agreed with Schlossberg that the .44-caliber killer was mentally 
ill, “a classical paranoid,” had been rejected by a woman he loved, and was 
likely taking great pleasure in toying with the police. 10  “This fellow,” the 
psychiatrist concluded, “is burning that he’s got the police licked.” 11  Unlike 
Schlossberg, however, Brussel was convinced that “Mr. Monster” would kill 
again before turning himself in or making any further efforts to communi-
cate with the police. 

 Putting all of the psychological and psychiatric input together with the 
scant evidence they had, New York police publicly issued a psychological pro-
fi le of the killer, describing him as a “neurotic, schizophrenic and paranoid” 
individual who might believe that he was suffering from a kind of demonic 
possession.12  The profi le also described the killer as “probably shy and odd, a 
loner inept in establishing personal relationships, especially with women.” 13

 As it turned out, Dr. Brussel was technically correct. The “.44 caliber 
killer” made his next contact not with the police but with a newspaper colum-
nist who had written about him. In late May 1977, Jimmy Breslin of the  New
York Daily News  received a letter signed “Son of Sam.” Among other things, 
the writer told Breslin, “I appreciate your interest in those recent and hor-
rendous .44 killings” and cautioned that more homicides could be anticipated: 
“[Y]ou must not forget Donna Lauria and you cannot let people forget her, 
either. She was a very sweet girl but Sam’s a thirsty lad and he won’t let me 
stop killing until he gets his fi ll of blood.” 14

 Breslin responded with an appeal in the newspaper to “Son of Sam” to 
give up, much like the appeal that was made to George Meteskey decades ear-
lier after the “Mad Bomber” communicated with reporters at another New 
York City newspaper. 15  The killer ignored Breslin’s plea. 

 Meanwhile, as the manhunt continued, unknown to New York City po-
lice, residents of nearby Yonkers were also receiving some strange letters. 
Sam Carr received two letters complaining about his dog, a black Labrador 
retriever. One letter told Carr, “Our lives are being torn apart because of this 
dog.” 16  A second letter (signed “A Citizen”), in handwriting that appeared to 
match the fi rst, was more detailed and ominous: 

 I have asked you kindly to stop that dog from howling all day long, 
yet he continues to do so. I pleaded with you. I told you how this is 
destroying my family. We have no peace, no rest. 

 Now I know what kind of a person you are and what kind of a 
family you are. You are cruel and inconsiderate. You have no love 
for any other human beings. Your [sic] selfi sh, Mr. Carr. My life is 
destroyed now. I have nothing to lose anymore. I can see that there 
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shall be no peace in my life, or my families [ sic] life until I end 
yours. 17

 Carr and his family called the Yonkers police, who took the complaint but did 
little else to investigate it. Even when, 2 weeks later, someone shot the Carr’s 
dog, the lack of evidence meant that little could be done to bring the perpetra-
tor to justice. 

 Harassment of the Carrs did not end with the letters and the shooting of 
their dog. Soon, they were contacted by Jack Cassara, another Yonkers resi-
dent, who also had received some unusual mail. The top left-hand corner of 
the envelope bore the name Carr along with the Carr family’s address. Inside 
was a get-well card and a letter expressing concern over an accident in which 
Cassara had supposedly fallen off a roof and been injured; it was signed “Sin-
cerely, Sam and Francis.” 18  Because Cassara had never experienced any such 
accident, he was curious and contacted the Carrs. The two families met and 
compared notes, literally and fi guratively. The Cassaras’ son suggested that 
perhaps the writer was a young man who had briefl y rented a room over the 
family’s garage, complained about their dog, and then moved abruptly with-
out even asking for the return of his security deposit. When police looked into 
the man identifi ed by the Cassaras’ son, they learned that one of the man’s 
neighbors, Craig Glassman, had also recently received some odd anonymous 
letters. 

 The fi rst letter Glassman received mentioned Sam Carr and the Cassaras, 
accusing them of being part of a “demon group.” 19  The letter went on to say, “I 
know that the Cassaras and Carr are out to get me and they put you here.” 20

A second letter was peppered with references to Satan, demons, and “streets 
running red with blood at the judgment” and accused Glassman of being “the 
master [who] drove me into the night to do your bidding.” 21

 Lacking anything more than circumstantial evidence to identify the al-
leged writer, and believing that at worst this was a case of harassment and fi r-
ing a gun within city limits (assuming that the letter writer and dog shooter 
were the same person), Yonkers police placed the Carr–Cassara complaint on 
the back burner, where it would simmer for quite some time. 

 Although New York City police continued their manhunt and hoped for 
a breakthrough in the “Son of Sam” investigation, they did not get one. In-
stead, on June 26, 1977, their elusive quarry struck again. At about 3:00 a.m. , 
17-year-old Judith Placido and 20-year-old Sal Lupo left a Queens disco-
theque, sat in Lupo’s car, smoked, and talked for about 10 minutes before each 
was shot by a stranger with what ballistics testing would later identify as a 
.44-caliber revolver—the same one “Son of Sam” had used in all of his earlier 
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shootings. Lupo was struck once in the arm, whereas Placido was hit three 
times in the head, but both survived. Two eyewitnesses described the shooter 
as a man about 5 feet, 10 inches tall, weighing around 170 pounds and wear-
ing a beige three-quarter-length coat. Signifi cantly, both witnesses saw the 
man drive away from his crime in a yellow car. 

 Increasingly desperate for meaningful leads in the investigation, the po-
lice issued yet another profi le of the “Son of Sam.” In addition to painting 
him as a sexually frustrated schizophrenic loner who had been rejected by 
a woman, they suggested that he was polite, very intelligent, probably col-
lege educated, worked days at a white collar job, and was likely a Catholic or 
Episcopalian. The police also made a public plea for his surrender, acknowl-
edging that he had “problems,” was “suffering pain and anguish,” and “not 
in control of [him]self.” 22  If he would just communicate with the police, they 
assured him, they would do their best to alleviate his problems. 

 Again, the “Son of Sam” chose to communicate with the police not with 
words but with actions. Just over a month after shooting Sal Lupo and Judith 
Placido, the serial killer struck again. On July 31, 1977, exactly 1 year and 
2 days after his reign of terror had begun, he changed his venue to Brook-
lyn but used the same .44-caliber revolver to shoot another couple, Robert 
Violante and Stacy Moskowitz, both 20-year-olds. Robert survived but was 
blinded; Stacy died from gunshot wounds to the brain. 

 Robert and Stacy would be “Son of Sam’s” last victims. Before the serial 
killer could strike again, detectives got the break they had sought for months. 
A witness to the Moskowitz killing told detectives that police offi cers had been 
ticketing illegally parked cars in the area around the time of the shooting. 
Tracing the parking tickets, offi cers quickly learned that one of the vehicles 
parked nearby that night belonged to David Berkowitz. Berkowitz, the police 
soon realized, was a former neighbor of Sam Carr, was the former tenant 
of the Cassaras who had complained about their dog before abruptly mov-
ing out, and was now living in an apartment directly above Craig Glassman, 
who had received odd anonymous letters complaining of a “demon group” 
conspiracy including the Carrs and Cassaras. Unknown to the New York City 
police, detectives in Yonkers had already been investigating Berkowitz’s pos-
sible role in the letters sent to the Carrs and the shooting of their dog. 

 Berkowitz was soon arrested and confessed to the yearlong shooting 
spree. He was a 35-year-old Army veteran and postal worker with a checkered 
employment history. Born out of wedlock, he was given up by his mother as 
an infant and adopted by Nathan and Pearl Berkowitz, who raised him to-
gether until Pearl died when he was 16 years old. Berkowitz lived alone, had 
no friends, and had never had a meaningful relationship with a woman. 
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 Though Berkowitz had no formal history of psychological or psychiat-
ric treatment, there were plenty of reasons, other than his killing spree, to 
suggest that he was mentally ill. Growing up, he was regarded as an odd, 
diffi cult, erratic, and hyperactive child who was taunted by his peers because 
he was Jewish and adopted. After dropping out of school to join the Army, he 
had become heavily involved in drugs but then quickly became a born-again 
Christian who preached the Gospel to his fellow soldiers at Fort Knox. 

 Upon discharge from the military, Berkowitz had returned to New York 
City and worked at numerous jobs, including one as a security guard. He 
was fascinated with uniforms and fi res. He joined the local police auxiliary, 
hung around fi rehouses, and kept a meticulous journal that included notes on 
roughly 1500 fi res he started and/or reported. 

 When police entered Berkowitz’s squalid apartment, they found sheets 
covering the windows. The walls, into which holes had been punched or 
pounded, were covered with various forms of graffi ti. For example, on one 
wall was written, 

 Hi. 
 My name is Mr. Williams 
 And I live in this hole 23

 On another, Berkowitz had scrawled the following: 

 I have several children 
 who I’m Turning 
 INTO killers. WAIT 
 Til they grow up. 24

 Still another wall contained a message penned in block letters: 

 My neighbors 
 I have no respect 
 For and I treat them 
 Like shit. 
 Sincerely 
 Williams 25

 Police also found extensive notes in a folder captioned “the offi cial fi le for 
the killings of the chosen executioner—David Berkowitz.” 26  Included among 
Berkowitz’s “fi le” was a paper marked “quota remaining as of 4/20/77” list-
ing 19 towns and neighborhoods in the New York City area and the number 
of killings planned for each. 27  Also found among his papers were numerous 
handwritten pages stating, for example, the following: “Today is Friday, blood 
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day. Today I spill blood for the people.” 28  “I, like dogs, are [sic ] trained to kill. 
I kill on command.” 29  “Oh, Sam, give us peace let us live like humans Sam 
please my ears hurt my head hurts.” 30

 But beyond Berkowitz’s crimes, his background, the state of his home, 
and his writings, his explanation for the shootings also smacked of serious 
psychopathology. He told police who interviewed him and mental health ex-
perts who examined him that he had been directed to kill by “Sam.” “I had 
a sign and I followed it. Sam told me what to do and I did it . . . ,” Berkowitz 
said.31  “His commands,” he added, “come to me through his dog. They told 
me to kill. Sam is the devil.” 32  Asked if “Sam” was Sam Carr, the man whose 
dog had been shot and who had been threatened, Berkowitz smiled as he re-
plied, “What do you think?” 33

 Faced with a client who had confessed to killing six people and wounding 
eight others because he had been commanded to do so by a devil or demon 
communicating with him through a dog, Berkowitz’s attorneys had little op-
tion but to question both his sanity and his competence to stand trial. Con-
vinced that Berkowitz was neither sane nor competent, the defense attorneys 
asked the court to appoint two mental health experts to consider the thresh-
old question of competence—if Berkowitz was in fact not competent to stand 
trial, he could not be tried and thus could not raise any defense, including 
insanity. 

 Both court-appointed psychiatric experts, Drs. Daniel Schwartz and Rich-
ard Weidenbacher, joined in a report to the court that Berkowitz was not com-
petent to stand trial: “It is the opinion of each of us that the defendant is 
an incapacitated person, [who] as a result of mental disease or defect, lacks 
capacity to understand the proceeding against him or to assist in his own 
defense.” 34

 Because Berkowitz was found to have an IQ of 118, it was clear that his 
lack of competence was not due to any mental defect. The psychiatrists, who 
had examined Berkowitz for a total of about 11 hours, diagnosed the serial 
killer as suffering from paranoia and found his prognosis to be guarded. They 
told the court that 

 [d]espite the presence of a rather elaborate paranoid delusional sys-
tem, the question of this defendant’s fi tness to proceed is not that 
simple. He is well aware of the charges against him, understands 
that by society’s standards his acts were criminal and has the intel-
lectual capacity to learn whatever there is about the legal proceed-
ings that he does not already know . . . The problem is that his 
psychosis prevents him from assisting in his own defense. [H]e is so 
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emotionally dead that the outcome of the case is totally immaterial 
to him. 35

 The opinion of Drs. Schwartz and Weidenbacher that Berkowitz cared 
little if anything about what happened to him was buttressed by portions of 
an audiotape of Schwartz’s interview of Berkowitz, which was played for the 
judge. In the taped psychiatric interview, Berkowitz told Schwartz, 

 I’m not a bad person. I know I’m not a bad person. They’ll put me 
away for a long time. I’m ready to go . . . If I go to court I’ll say “If 
you lock the door and throw away the key, I’d like that very much. 
I’d have peace of mind.” If I don’t fi ght a maximum sentence, they’ll 
say “he’s not trying to get out of it,” so maybe they’ll believe me. 36

 In the same taped interview, Berkowitz told the examining psychiatrist that 
“evil demons commanded” him to shoot his victims. 37  “It was Sam,” Berko-
witz told Schwartz, referring to Sam Carr, “I’m the son of Sam.” 38  Berko-
witz added that he wanted to go to trial in order “to tell the world about the 
 demons.” 39

 Ordinarily in New York the opinions of two independent, court-
appointed mental health experts (by statute, two psychiatrists or one psy-
chiatrist and one psychologist) regarding a criminal defendant’s competence 
to stand trial are routinely accepted by the prosecutors, defense counsel, and 
the courts. But this was no ordinary case. The prosecutor made a motion to 
require Berkowitz to submit to a third competency examination conducted by 
the state’s hand-picked psychiatrist, Dr. David Abrahamsen. Not surprisingly, 
Abrahamsen, a psychoanalyst who would later publish a magazine article, 
book chapter, and book about his interviews with Berkowitz, concluded that 
the defendant was competent to stand trial. 

 Interestingly, the prosecutor’s expert agreed with the independent, 
court-appointed doctors that, although competent to be tried, Berkowitz was 
paranoid and delusional: “David feels that his distorted beliefs are of such 
importance that all other topics should be relegated to the sidelines. Thus the 
defendant’s main excuse for committing the crimes is his delusions . . . While 
the defendant shows paranoid traits, they do not interfere with his fi tness to 
stand trial.” 40

 The trial judge agreed with Abrahamsen and found Berkowitz competent 
to stand trial: 

 I’ve listened to the testimony of three experts. It’s a very inexact 
sphere, the science of psychiatry. The question is can he perceive, 
recall and relate? Yes. Does he have a rudimental understanding of 
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the trial process? Yes. Can he establish a working relationship with 
his attorneys? Yes. Is he suffi ciently intelligent to listen and evalu-
ate? Yes. Is he able to stand trial? Yes. Therefore I fi nd we are able to 
proceed.41

 Berkowitz’s trial was expected to begin less than 2 weeks after this fi nd-
ing of competency, but the proceedings were further delayed when the judge 
was forced to recuse himself after making a number of inappropriate public 
pronouncements about the case. First he told the media that Berkowitz was 
“virtually certain to spend most, if not all of his life in a maximum-security 
mental institution—whether he was found guilty of murder or innocent by 
reason of insanity.” 42  Then in an interview with a reporter from the  New York 
Post,  the judge appeared to want to make sure any member of the jury pool 
would realize that Berkowitz would be locked up indefi nitely regardless of the 
verdict: 

 Judge: Well, it’s an archaic principle of law that the jury must have 
no concern with sentencing. And so, if Berkowitz goes to trial, 
and takes an insanity defense, I cannot let them know he won’t 
walk. 

 Interviewer: If they don’t know that, why would Berkowitz bother 
with an insanity defense? 

 Judge: They’ll know. 
 Interviewer: How? 
 Judge: You’re going to tell them. 43

 Once this judge was recused, another jurist was assigned the case but it 
languished for so long that another competency hearing had to be held be-
cause a defendant must be competent at all stages of the proceedings against 
him. By the time the second hearing took place, about 6 months after the fi rst, 
even Dr. Schwartz believed that Berkowitz was competent to stand trial, in 
part because Berkowitz had by then returned to the born-again Christian be-
liefs he fi rst adopted while in the Army. As Schwartz explained his about-face, 
“The most important changes in my opinion are that whereas in August 1977
[Berkowitz] believed in a certain group of demons . . . his belief now is in a 
very widely and very commonly shared belief, namely Jesus Christ . . . What 
he says is that he wants to devote his life to goodness, to Jesus . . . ” 44

 Based upon the testimony and reports of Schwartz and three other men-
tal health experts, the new judge found Berkowitz competent to stand trial. 
In his ruling the judge stressed that “the defendant has given full consider-
ation, pro and con, to the legal alternatives available to him and understands 
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them.” 45  He also noted that Berkowitz had “a complete understanding of the 
process of trial and the roles of the judge, jury, prosecutor, and defense attor-
neys,” demonstrated a “working relationship with his attorneys” and showed 
“no emotional outbursts, disruptive behavior, or bizarre conduct.” 46

 About 2 weeks after being found competent to stand trial, Berkowitz 
rejected his attorneys’ advice to go to trial with an insanity plea. Instead, 
Berkowitz pleaded guilty to all charges and admitted that he had set over 
2000 fi res in New York City between 1974 and 1977. “We kept trying to get 
him to change his mind, right up to the last minute, but he won’t do it,” one 
of his attorneys said, adding, “We go on record stating that the defendant has 
a mental disease or defect which makes it impossible for him to fully under-
stand the charges against him.” 47

 Berkowitz’s guilty pleas went smoothly, despite his attorneys’ fears. One 
by one, the judge went through the charges in each of the six murders, and 
Berkowitz unemotionally acknowledged that he shot the victims and intended 
to kill them. For example, with regard to the killing of Stacy Moskowitz, the 
last in the string of six homicides, the judge asked Berkowitz why he had 
gone to the Brooklyn neighborhood that night. Berkowitz replied, “To kill 
somebody.” 48  Asked “Did you have any particular person in mind?” Berko-
witz said, “No.” 49  Asked whom he had shot fi rst, Stacy Moskowitz or her date, 
Robert Violante, Berkowitz indicated that the fi rst shot was fi red at Mosko-
witz. When the judge asked where he had aimed the gun, Berkowitz replied, 
“At her head.” 50  Asked by the judge “what consequences [he] expect[ed] when 
[he] pulled the trigger,” Berkowitz responded, “To me or to them? That I’d be 
arrested and put in jail. They would die. They would die.” 51

 Two weeks after entering his guilty pleas, Berkowitz was back in court 
for sentencing. Though he had earlier been found competent to stand trial 
and had been allowed to plead guilty, those involved in the case were mindful 
that his competence was a matter that had to be considered at all stages of the 
proceedings, even sentencing. Thus, the judges and the prosecutors (one each 
from the three boroughs in which Berkowitz had killed) could not have been 
pleased when, while being led into the courtroom, Berkowitz tried to jump 
through the courtroom’s seventh story window and, when subdued, began 
chanting “Stacy was a whore” and yelling “That’s right. That’s right. I’d kill 
her again. I’d kill them all again.” 52  Over the objection of one prosecutor, the 
court delayed sentencing for a month and ordered yet another round of psy-
chiatric evaluations for Berkowitz. 

 Again found competent, Berkowitz was brought before the court for sen-
tencing. Still, the court remained concerned about Berkowitz’s mental status, 
perhaps fearing that he or his attorneys would fi nd yet another way to place 
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his competence in doubt. In questioning Berkowitz before pronouncing sen-
tence, the judge, himself, seemed to do exactly that. 

 After reminding Berkowitz of his earlier claim that his crimes were com-
mitted in response to the voices of demons, the judge asked, “Did you make 
the plea or did the demons?” 53  When Berkowitz responded, “I took the plea,” 
the judge pressed on, asking, “It was your decision?” To which Berkowitz re-
plied, “They had some infl uence.” 54  When the judge fi nally attempted to get 
Berkowitz to say that he had decided on his own to waive an insanity defense, 
all Berkowitz would say was that he made the decision but had not done so 
alone. 

 Apparently satisfi ed that Berkowitz, who was sedated with a powerful 
psychotropic medication, was competent and had made a knowing, voluntary, 
and intelligent waiver of his right to go to trial with a defense of insanity, 
the judge sentenced Berkowitz to 25 years to life in prison, telling those as-
sembled in the courtroom, “It is this court’s fervent wish that this defendant 
be imprisoned until the day of his death.” 55

 Less than a month after being sentenced, Berkowitz was transferred from 
the custody of New York City to that of the New York State Department of 
Correctional Services (DOCS). Upon arrival at state prison, Berkowitz was 
examined by two psychiatrists who found him mentally ill and recommended 
that he be transferred from DOCS to the state Department of Mental Hy-
giene. Berkowitz raised no objection, and a local judge ordered the transfer 
after concluding that Berkowitz was “insane.” 56  One of Berkowitz’s longtime 
defense attorneys applauded the transfer, saying that the determination made 
by the two state psychiatrists was “a foregone conclusion.” 57  As the lawyer 
added, “It confi rms what we’ve been saying since the inception of this case. 
The man is mentally ill and was always mentally ill . . . He should have been 
civilly committed in the fi rst place . . . There were many times when even the 
most unknowledgeable layman could see he was off the wall.” 58

 Though Berkowitz’s transfer to a secure mental institution may have 
reinforced his defense lawyers’ conviction that their client was incompetent, 
insane, and should never have pleaded guilty, it was short-lived. Within a 
couple of months, Berkowitz was back in state prison, where he has remained 
since, serving what will most likely be a life sentence with no parole. 

 Was he mentally ill, incompetent, or even insane? Certainly many 
people, including many mental health experts and legal authorities thought 
so. After Berkowitz was adjudicated competent for the fi nal time, Professor 
Sanford Kadish, a renowned criminal law expert and then-dean of the law 
school at University of California at Berkeley, said, “From everything I’ve 
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heard, Berkowitz is a perfect example of an obviously insane person being 
persecuted because of popular pressure.” 59  However, years later, Berkowitz 
would tell a different tale to Dr. David Abrahamsen, who never believed that 
Berkowitz was mentally ill, incompetent, or insane, but rather was a malin-
gering psychopath who loved to be the center of attention and manipulated 
those who examined and represented him. In a letter from the New York 
State Correctional Facility at Attica, Berkowitz wrote, 

 I vividly recall the talks I had with Dr. Daniel Schwartz, for they 
were, to me, ecstasy. They were the talks that produced the feedback I 
wanted. What a pleasure it was back then to hear this man exonerate 
me of all blame for my six murders. Oh, the pleasure of hearing this 
man telling his colleagues how sick I was—how ill—how insane. 

 I knew that all I had to do was slide “Sam Carr” and the “de-
mons” into the conversation and I’d have him bending over his 
chair in my direction. Why he’d practically be wiping the tears from 
my eyes and comforting me, saying, in a sense, “don’t fret, don’t 
cry, you’re a sick, sick boy.” 

 Goodness, what a nice man he was—always telling me what I 
wanted to hear—always helping me push my rising guilt feelings 
back down into my mind. And thank God he listened to it for it was 
all I had. Had someone taken it away, then I’d have been standing 
there stark naked, guilty as ever, and nothing to hide behind, no safe 
ground, nothing but my own self. 

 However, I think that you, Dr. Abrahamsen, would be missing an 
important clue unless I told you this. That Dr. Schwartz was me! 
So were the police offi cers who caught me and so was my defense 
counsel. They, too, were me. 

 All the others were my little puppets. People to be manipulated. 
They bent forward when I wanted them to, they talked about the 
subjects that I wanted to speak of, and they told me just what I de-
manded to hear—that I was not guilty! 

 So, in a sense, they were extensions of me, to be picked up and 
placed back down on the ground when I was fi nished with them. 60

 Berkowitz has adjusted well to prison, become a self-proclaimed born-
again Christian, and served enough time to qualify for parole, in the unlikely 
event the parole board would ever grant it. Although Berkowitz insists that 
he suffers no mental disorder and that he poses no danger to society, he has 
repeatedly asked the state parole board not to release him. Indeed, prior to one 
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recent parole hearing, he wrote to the governor, explaining why he should not 
be paroled: 

 Dear Governor Pataki, 

 I can give you no good reason why I should be considered for pa-
role. I can, however, give you many reasons why I should not be. 
The loss of six lives and the wounding of even more are reasons 
enough . . . 

 In all honesty, I believe I deserve to be in prison for the rest of 
my life. I have, with God’s help, long ago come to terms with my 
situation and I have accepted my punishment. 

 [I]f and when I go to this (parole) hearing, it will only be to show 
respect to the parole board, to apologize and take responsibility for 
my criminal actions, and to basically tell them what I am now tell-
ing you—that I do not deserve parole. 

 Respectfully, 
 David Berkowitz 61
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  4 
 John Wayne Gacy, Jr. 

In 1966, John Wayne Gacy, Jr., his wife, and their infant son moved to 
Waterloo, Iowa, a small working-class city known for meatpacking and 

manufacturing. Gacy, then 24 years old, came to Waterloo to manage three 
Kentucky Fried Chicken franchises owned by his father-in-law. For Gacy, 
who had bounced from one job to another since dropping out of high school, 
the position offered a lifestyle he could not have otherwise imagined. Even 
though his father-in-law disliked Gacy, he offered the young man a salary of 
$15,000 a year plus a 20 percent commission on the net income of the stores 
he managed. 

 Although Gacy had lied about his education, falsely claiming degrees in 
accounting and management, he not only managed to run the businesses but 
soon became a bit of a local celebrity. Ingratiating himself with the leadership 
of the local chapter of the “Jaycees” (Junior Chamber of Commerce), Gacy 
quickly became a leader of the civic group. Elected chaplain, he led ecumenical 
prayer breakfasts and was widely regarded as the likely next president of the 
organization. Meanwhile, Gacy also played a prominent role in the local Mer-
chants’ Patrol, a volunteer security organization that protected the business 
places of its members. Being part of that organization gave Gacy the chance to 
patrol the streets at night, allowed him to attach a fl ashing red light to his car, 
and provided him with an excuse to carry a handgun. 

 Despite his growing reputation as a community leader, Gacy had a dark 
side few people knew about: a sexual attraction to teenage boys. While patrol-
ling the streets, ostensibly to protect his fellow businessmen, Gacy and several 
teenage accomplices stole auto parts. Gacy also provided alcohol to his under-
age male employees and allowed them to drink in his basement. Much worse, 
Gacy approached a number of these boys for sex, attempted to sexually assault 
one of them, and repeatedly coerced or forced another to give him oral sex. 

 While running for the presidency of the local Jaycee chapter in 1968, just 
2 years after arriving in Waterloo, Gacy was indicted for sodomy. Despite the 
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indictment, many in the community remained loyal to Gacy and accepted his 
claim that he was being framed by another Jaycee in an effort to discredit him 
and undermine his presidential candidacy. Even though Gacy failed two poly-
graph tests regarding the charges, authorities reportedly were contemplating 
backing off from the indictment. 

 Gacy, however, made that impossible when he hired one of his 18-year-
old employees to assault one of the boys who had accused Gacy of multiple 
acts of sodomy. The hired attacker did his job, was arrested, and confessed 
to police that the assault had been orchestrated by Gacy. As a result, sev-
eral more charges were added to the sodomy counts Gacy was already facing. 
Gacy was jailed pending trial and ordered to undergo an examination at a 
state psychiatric institution. 

 Seventeen days of observation, interviews, and testing resulted in a com-
prehensive psychological profi le of Gacy. Gacy’s full-scale IQ of 118 placed 
him in bright normal range, and the intellectual testing revealed that he had 
“a high degree of social intelligence or awareness of the proper way to behave 
in order to infl uence people.” 1  Personality testing failed to “provide any sup-
port for the presence of unusual thought processes” and pointed to “a diag-
nosis of sociopathic personality disturbance, antisocial reaction”—essentially 
what is today labeled antisocial personality disorder. 2

 The psychologist who tested Gacy also found him to be a “smooth talker” 
who demonstrated a “total denial of responsibility for anything that has hap-
pened to him,” lacked remorse, was “unsocialized,” failed to learn from expe-
rience, and tried to “outwit the other fellow and take advantage of him before 
being taken advantage of himself.” 3

 Two psychiatrists who also examined Gacy concurred. They reported that 
“Mr. Gacy [is] an antisocial personality, a diagnostic term for individuals who 
are basically unsocialized and whose behavior pattern brings them repeatedly 
into confl ict with society. Persons with this personality structure do not learn 
from experience and are unlikely to benefi t from known medical treatment.” 4

The psychiatrist also reported, however, that Gacy appeared to be bisexual, 
that his sexual contact with boys was experimental or curiosity-based. The 
instances of sodomy, they wrote, were more “thrill seeking” than a refl ection 
of any “absolute fi xation on abnormal sex objects.” 5

 Asserting that the oral sex he received from the boys in question were 
acts of prostitution and that he had merely been experimenting with homo-
sexuality, Gacy pled guilty, apparently hoping that his status in the commu-
nity would save him from prison. His plea may well have been infl uenced by 
the report of the probation department, which presented Gacy’s explanation 
to the court and recommended probation with no jail time based upon Gacy’s 
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age (26), lack of a prior criminal record, solid work ethic, community service, 
and willingness to leave Iowa and return to his former home state of Illinois. 

 The sentencing judge, however, was not swayed by the mental health 
evaluations, Gacy’s standing, or the presentence report. On December 3,
1968, he ordered Gacy imprisoned for 10 years, citing “the particular pattern 
you have chosen . . . to seek out teenage boys and get them involved in sexual 
misbehavior.” 6

 Though the sentence cost him his marriage and livelihood, Gacy thrived 
in prison, using the same intellect and social skills that fueled his business 
and civic success in Waterloo. Behind bars, Gacy was a model inmate, com-
pleted his high school education and began taking college courses, continued 
his work with the Jaycees, and was voted the top member of the prison chap-
ter by his fellow inmates. So successful was Gacy in adapting to life in prison 
that less than a year and a half into his sentence, a prison psychiatrist exam-
ined him, diagnosed him as presenting a passive-aggressive personality, and 
recommended that he be paroled, offering the opinion that “[t]he likelihood 
of his again being charged with and being convicted of antisocial conduct ap-
pears to be small.” 7

 Three months later, in June 1970, after serving only 21 months of a 
10-year sentence, Gacy was paroled to his former home in Chicago. In less 
than a year, Gacy was back to his criminal pursuits, picking up, beating, and 
sexually abusing teenage boys and young men. Only one of these incidents re-
sulted in his arrest, but the charges were dropped when Gacy fi led a complaint 
against his alleged victim—a 19-year-old boy who claimed Gacy tried to force 
him to engage in sex—and, not surprisingly, the boy failed to appear in court. 

 Though Gacy had returned to his former life as a sex abuser, few people 
were aware of it. In October 1971, the Iowa Board of Parole, having never 
been informed of the recent sex charge against Gacy, discharged him from 
any further supervision. 

 In June 1972, Gacy married a recently divorced mother of two children. 
Shortly after his wedding, Gacy came to the attention of the police again 
when he was arrested that same month for assaulting a 24-year-old man and 
forcing him to perform fellatio. According to this man, Gacy had approached 
him on the street, fl ashed a badge, identifi ed himself as a police offi cer, forced 
him to give oral sex, and then beaten him with a club. Gacy claimed that the 
man was a prostitute who tried to extort money from him in exchange for 
dropping the charges. After reviewing the records and accounts of both men, 
police dropped all charges. 

 Not long after that, Gacy began his own painting, decorating, and 
maintenance business and embarked on a career as a part-time clown and 

53
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small-time politician. His business, PDM Contractors, was relatively suc-
cessful and profi table because of Gacy’s work ethic and his reliance upon 
cheap labor from teenage boys. As a self-developed clown, Gacy spent many 
hours entertaining children at hospitals and various community events. 
As in Waterloo, Gacy also committed himself to numerous civic projects, 
eventually coming to the attention of a local political leader who appointed 
him to the municipal street lights commission, of which he soon became 
secretary-treasurer. As part of his political involvement with the Demo-
cratic Party in Chicago, Gacy once had his photograph taken with First Lady 
Rosalind Carter. 

 Although on the surface it appeared that the ex-convict had turned his 
life around, in fact Gacy was using his business as a means to gain sexual ac-
cess to teenage boys. His sex life with his wife came to a halt not long after 
they married. When she found him perusing magazines depicting naked men 
and boys, Gacy openly acknowledged that boys, not women, were his pre-
ferred sexual partners. Not surprisingly, his wife fi led for divorce. The decree 
was granted in 1976.

 Though Gacy’s wife and a few others knew of his predilection for sex 
with teenage boys, they had no idea of the lengths to which he had gone to 
satisfy his deviant sexual urges. 

 No one would even begin to understand the full extent of Gacy’s deprav-
ity until 1978. In December of that year, 2 weeks before Christmas, Robert 
Piest, a 15-year-old high school sophomore from suburban Chicago, disap-
peared one night after leaving his part-time job at a local pharmacy. Earlier 
that evening, Gacy had been in the pharmacy to consult with the owner, 
Piest’s boss, about work on some shelving. Gacy had returned to the drugstore 
just before closing to retrieve an appointment book he had inadvertently left 
behind. According to another store employee, Piest had left the store at clos-
ing time to talk with Gacy about a job with PDM Contractors. 

 When Piest never returned to the store or his home, the police were con-
tacted and turned their attention to Gacy. It did not take them long to learn of 
Gacy’s Iowa convictions and the time he had spent in prison there. Nor was it 
diffi cult for them to discover the details of Gacy’s more recent arrests in the 
Chicago area for sexually abusing young men, neither of which had resulted 
in any further action against Gacy. Quickly, police suspected that Piest had 
met with foul play and that John Wayne Gacy was the likely culprit. 

 The problem was that the police had no hard evidence against Gacy, in-
deed no real evidence that a crime had occurred. After questioning Gacy about 
Piest but getting nowhere, the police sought and obtained a search warrant 
for Gacy’s home. When offi cers searched the home, they soon found startling 
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evidence that not only pointed to Gacy’s likely involvement in Piest’s disap-
pearance but to the possibility that Gacy’s crimes went well beyond what the 
police already knew. The search turned up, among other things, a class of 1975
high school ring with the initials J.A.S., driver’s licenses issued to two young 
men, a hypodermic syringe, a variety of prescription pills, marijuana and roll-
ing papers, a starter’s pistol, a switchblade knife, police badges, an 18-inch 
dildo, a pair of handcuffs, a variety of men’s clothing clearly too small to fi t 
the 5-foot-7-inch, 250-pound Gacy, and many pornographic movies and pub-
lications with titles that included “Tight Teenagers,” “Bike Boy,” “Pederasty: 
Sex Between Men and Boys,” “Heads & Tails,” and “The Great Swallow.” 8

But perhaps more alarming than any of these items was a kind of evidence 
that could not be seen: portions of Gacy’s home and the crawlspace beneath 
them reeked with the odor of what some of the searching police offi cers de-
scribed as sewage. When they looked for the source of the odor, they found 
that the ground in the crawlspace beneath the one-story home was covered 
with a light powder that appeared to be lime. Gacy’s second wife had long 
noticed the same odor before she divorced him but accepted Gacy’s repeated 
explanation that it was simply the inevitable result of dampness. 

 Soon the source of that awful odor would become apparent. But not be-
fore Gacy made every effort to stop that from occurring. Attempting to stop 
the police from tailing him everywhere he went and from conducting more 
extensive searches of his home and property, Gacy claimed that the investi-
gation was harassing him and causing him mental anguish. He fi led a civil 
rights lawsuit in U.S. District Court, seeking $750,000 in damages and an 
injunction that would block further surveillance and searches. 

 Cautious but undeterred by the lawsuit, police continued to press for an-
swers. When they informed Gacy that they might have to tear up the fl oor-
boards in his home, he quickly volunteered that such destruction would not 
be necessary. He had, he told the offi cers, once killed a man in self-defense 
and buried his body under the garage. In the presence of his attorney, Gacy 
showed police the precise spot of this burial. Instead of digging in that spot, 
however, the police decided to begin their excavation in the ground beneath 
the crawl space at Gacy’s residence. 

 After a single day of digging beneath Gacy’s home, police uncovered the 
remains of two boys. As the excavating continued and more bodies were un-
covered beneath his home, Gacy confessed to having killed at least 30 boys 
and young men since January 1972, most of whom he said he had buried 
beneath the 30-inch crawl space. As Gacy described it, his modus operandi 
was essentially the same in most of the killings: He would lure his victims to 
his home, handcuff them, stuff their mouths with their socks or underwear to 
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muffl e their cries, sexually assault them, and then strangle them with a rope 
or board while he raped them. 

 When the excavation of the ground beneath Gacy’s crawl space was com-
plete, a total of 27 bodies were uncovered. Two other bodies were uncovered 
at Gacy’s home, one under the cement on his patio and the other beneath the 
fl oor in his recreation room. In addition to these 29 bodies, police eventually 
found the remains of three more of Gacy’s victims fl oating in a local river. 
Gacy explained to police that he had begun disposing of his victims in the 
river when he ran out of burial space at his home. Gacy’s fi nal victim, Robert 
Piest, whose disappearance triggered the investigation that led to Gacy’s ar-
rest, had also been thrown in the river. His body, however, was not recovered 
until more than 3 months after Gacy’s arrest. 

 By his own admission, Gacy had killed more people than any other known 
serial killer in American history, surpassing Ted Bundy’s previous record of 
28 murders committed between 1974 and 1978. Charged with 33 counts of 
murder by a prosecutor seeking the death penalty, Gacy had few legal op-
tions. Having confessed to all of the murders, the only potentially successful 
defense he could possibly muster was insanity. Under Illinois law, if a jury 
found that, at the time of the killings, “a mental disease or defect prevented 
him from appreciating the wrongfulness of his conduct or from conforming 
his actions to the requirements of law,” Gacy could be acquitted by reason of 
insanity. 9

 Gacy entered pleas of insanity to all of the charges against him. As in vir-
tually all American jurisdictions, in Illinois, when a criminal defendant pleads 
insanity, he waives his privilege against self-incrimination and must agree to 
be examined by the state’s psychiatric and/or psychological experts or forfeit 
the insanity defense. Thus, in the approximately 13 months between his ar-
rest and trial, Gacy was examined and/or tested by no fewer than a dozen 
psychologists and psychiatrists, some retained by his attorneys and others 
hired by the prosecution. 

 Gacy’s trial, which began in January 1980, featured both lay and expert 
witnesses. Because Gacy did not testify, his 33 victims were dead, and many of 
their bodies were so badly decomposed that they could not be fully examined, 
the only knowledge the jury had of the true nature of Gacy’s crimes came 
indirectly from witnesses who had been victimized but not killed by Gacy. 
The horrifying accounts of these victim-witnesses gave the jury a pretty good 
idea of what Gacy’s murder victims had gone through. 

 Surprisingly, the fi rst of Gacy’s living victims to testify was called by the 
defense. Jeff Rignall testifi ed that in 1978, when he was 26 years old, Gacy had 
picked him up on the street and offered him a ride to a gay bar. After offering 
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Rignall a couple of hits from a joint of marijuana he was smoking, Gacy shoved 
a chloroform-soaked rag into Rignall’s face and held it there until the young 
man lost consciousness. Later, when Rignall regained consciousness, he found 
he had been stripped of his clothes and strapped to a pillory-like device that 
ensnared his head and both arms. Gacy then forced Rignall to perform oral sex 
and tortured him anally with a variety of instruments, tools, and dildos. Rignall 
eventually passed out and awoke to fi nd himself lying in the snow near the 
park where Gacy had picked him up. He reported the incident to the police and 
spent a week hospitalized for facial burns and rectal injuries. 

 Gacy’s attorney asked Rignall if he felt Gacy was able to appreciate the 
wrongfulness of his actions or to conform his actions to the requirements 
of law. Rignall said “No” and explained that he based that opinion on “the 
beastly and animalistic ways he attacked me.” 10

 In rebuttal, the prosecution called Robert Donnelly to the stand. Don-
nelly testifi ed that when he was in his late teens, Gacy had stopped him on the 
street, identifi ed himself as a police offi cer, pulled a gun on him, handcuffed 
him, and forced him into a vehicle. Gacy drove Donnelly to his home, where 
he raped the boy anally and then held his head down in a bathtub full of water 
until he passed out. When Donnelly regained consciousness, Gacy urinated 
on him, forced him to watch “a gay porn fl ick,” and then played a one-sided 
game of “Russian roulette” in which Gacy put a gun to Donnelly’s head and 
repeatedly pulled the trigger. 11  Eventually the gun went off, but turned out 
to contain only a blank. After that, Gacy forced a gag into the youth’s mouth 
and an unidentifi ed instrument into his anus. Eventually Gacy released Don-
nelly but not before telling him, “You’re going to die later, but don’t tell, don’t 
go to the police or anybody and don’t tell them because they are not going to 
believe you.” 12  Donnelly did report the incident to the police and, just as Gacy 
had warned, they did not believe him. 

 The expert testimony in Gacy’s trial split predictably. Those experts who 
had examined him for the defense testifi ed for the defense, whereas those 
hired by the prosecution testifi ed against Gacy. 

 The fi rst expert to testify was Dr. Thomas Elisio, a clinical psychologist 
who specialized in psychological testing and had examined Gacy on Janu-
ary 13, 1980, just a few weeks before the trial. Elisio, who acknowledged that 
he had not read any police reports and relied upon no source of information 
other than Gacy himself, told the jury that during all of the killings Gacy 
lacked the substantial capacity to appreciate the wrongfulness of his conduct 
or to conform his conduct to the requirements of law. “That does not mean he 
was overtly psychotic all the time,” the doctor added, “but the condition was 
there, and probably he looked good, like most people do.” 13
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 Elisio further testifi ed that Gacy was of superior intelligence and had 
suffered no brain damage. Asked for his diagnosis of the serial killer, Elisio 
replied, “Borderline schizophrenia or borderline personality, a person who on 
the surface looks normal but has all kinds of neurotic, antisocial, psychotic 
illnesses.” 14  This diagnosis, Elisio testifi ed, could have been made solely on 
the basis of the psychological testing results without knowing anything more 
about Gacy. 

 On cross-examination, Elisio acknowledged that he had seen “few” other 
cases in which a person had been psychotic for 17 to 20 years without being 
diagnosed.15  Asked to name them, Elisio mentioned former president Rich-
ard Nixon and England’s King George III. Asked “how he could determine 
whether [the] defendant was psychotic at certain points in time,” Elisio re-
plied, “It is a guess.” 16

 Elisio’s testimony was followed by that of three other mental health 
experts, all testifying for the defense. First came Dr. Lawrence Z. Freed-
man, a psychoanalyst who concluded that Gacy suffered “serious distur-
bances of thinking, his mood, and his behavior” and diagnosed Gacy with 
“pseudo-neurotic schizophrenia.” 17  Freedman had interviewed Gacy for ap-
proximately 50 hours, reviewed all police reports, statements by the defen-
dant, and reports from all other psychologists and psychiatrists in the case, 
and interviewed Gacy’s mother and younger sister. He told the jury that 
Gacy’s mental illness could be traced to the brutal ways in which he had 
been treated by his father while growing up. The “mixture of aggression 
and love” in Gacy’s relationship with his father, Freedman testifi ed, indicated 
“an enormous strain on the psychological structure of the individual.” 18  In 
Freedman’s view, Gacy’s inability to attend his father’s funeral because he 
was in prison in Iowa for sodomy “triggered the difference between serious 
neurosis [and] the development of a psychosis.” 19

 Explaining the 33 homicides to the jury, the psychoanalyst opined awk-
wardly that Gacy “projected his own frightened awareness that [his sexual 
victimization of boys] was homosexual . . . and he thought of them as trash, 
to be put out of their misery . . . a projection of his own feelings—which 
might have been turned against himself—turned against them.” 20

 When asked if Gacy met the legal criteria for insanity, however, Freed-
man balked, replying that “[t]he question goes to the legal and social thresh-
olds of punishability. [I]t is not a psychiatric question but a legal question. 
And I feel these questions are outside my level of competence.” 21

 Freeman was followed to the witness stand by Dr. Robert Traisman, a 
clinical psychologist. Relying largely upon the results of the Rorschach Ink-
blot Test—in which Gacy “saw fl owers in many of the ink blots and birds or 
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insects which were entering in to siphon the pollen, a response which was 
inappropriate to the card” 22 —Traisman concluded that Gacy was “a paranoid 
schizophrenic who had homosexual confl icts, marked feelings of masculine 
inadequacy, a man who had a lack of empathy, a lack of feeling for other peo-
ple, an individual with an alarming lack of emotional control or ego control 
when under stress, who had strong potentials for emotional or ego disintegra-
tion and expressions of very hostile, dangerous impulses, either to others or 
to himself.” 23

 On cross-examination, Traisman acknowledged that Gacy understood 
the nature of his crimes and might have been aware that they were wrong. 
Still, when pressed by the prosecutor, the psychologist maintained that even 
if Gacy knew that what he was doing was wrong, he might not have been able 
to control his homicidal impulses. 

 The last mental health expert to testify as part of the defense’s case-in-
chief was psychiatrist Dr. Richard Rappaport, who had examined Gacy for 
65 hours over a period of 5 months and concluded that, as a result of mental 
illness, Gacy “did lack substantial capacity to control his behavior at the time 
of each of those crimes . . . and to conform his conduct to the requirements of 
law.” 24  Rappaport diagnosed Gacy as suffering from “a borderline personality, 
or personality organization with a subtype of psychopathic personality also 
manifesting instances of psychotic or paranoid schizophrenic behavior.” 25

 Like Freedman the psychoanalyst, Rappaport saw Gacy through the lens 
of Freudian theory, but his explanations were much wordier and more steeped 
in psychoanalytic theory. Gacy’s perversions, he told the jury, were “repre-
sentations of a block due to fear of castration” that arose out of unresolved 
Oedipal feelings. 26  As Rappaport further explained, “The little boy, in wanting 
to possess his mother, wants to do away with his father . . . However, in John 
Gacy, because of the abuse that he received . . . he developed heightened feel-
ings of wanting to get rid of his father, tremendous homicidal feelings with 
rage.” 27  Gacy’s fetishism, which Rappaport defi ned as “use of an inanimate 
object to heighten sexual pleasure and take the place of an actual sex object,” 
was a “symbol for the penis which helps the individual deny the expectation 
of castration. 28  He sees that as an object symbolizing a penis and then can, in 
his mind, deny the fact that this castration might take place.” 29

 Explaining the homicides, Rappaport told the jurors that Gacy was a sexual 
sadist who had “identifi e[d] with the aggressor . . . his father, the person who 
infl icted all of the pain on him . . . He was able to take out his hostility on help-
less victims who were either tied up, who were in some way degraded, humili-
ated, and this gave him a great deal of relief in feeling this control.” 30  As the 
psychiatrist further explained, “He [Gacy] is then the father in identifying with 
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the aggressor, and these victims, these boys, are then himself. He can . . . kill 
them . . . and in a way rid himself forever of these qualities that are inside of 
himself: the hostile threats and frightening fi gures that pervade his uncon-
scious. He is so convinced that these qualities exist in the other person, he is 
completely out of touch with reality . . . and he has to get rid of them and save 
himself . . . he has to kill them.” 31

 Rappaport was the last witness before the defense rested its case. The fi rst 
expert to testify for the prosecution in rebuttal was Dr. Leonard Heston, who 
had examined Gacy in Iowa over a decade earlier in regard to the sodomy 
charges there. Heston could give no opinion as to Gacy’s mental state at the 
time of the crimes with which was now charged—33 counts of murder—but 
he testifi ed that in 1968 he had diagnosed Gacy as “an antisocial personal-
ity . . . a personality who comes into repeated confl ict with society and social 
norms.” 32  Antisocial personality, Heston added, was a “defect in personality,” 
not a mental illness. 33

 Employing a common technique in cross-examining opposing experts, 
Gacy’s attorney tried to use Heston to bolster the testimony of Freedman, his 
own witness. The defense attorney asked, “If I told you that Dr. Freedman’s 
reports state that Mr. Gacy is a complex combination of manic compulsivity 
and obsessiveness with a paranoid personality, extraordinary dissociation be-
tween the most violent action and idea and the appropriate responsive emo-
tion, what does that indicate to you?” 34

 Heston responded, “Sir, that, I’m afraid means nothing to me. There are 
six or eight diagnostic terms there that are all thrown in a pudding.” 35

 The next expert to testify for the prosecution was Dr. Arthur Hartman, a 
psychologist, who had interviewed Gacy for about 25 hours in 12 interviews 
over 2 months. Hartman told the jury that Gacy was “a psychopathic or anti-
social personality with sexual deviation” and “minor symptoms or charac-
teristics of paranoid hysterical reactions.” 36  In Hartman’s view, Gacy did not 
meet the legal criteria for insanity and had never suffered from any psychotic 
condition. 

 Hartman was followed to the witness stand by Dr. Robert Reifman, a psy-
chiatrist, who gave his own opinions and then attacked those of the defense 
experts. In Reifman’s view, Gacy presented a narcissistic personality disorder, 
which the psychiatrist did not regard as a mental illness. This diagnosis, he 
testifi ed, did not exclude a second diagnosis of antisocial personality disorder. 
“Antisocial personality is a subtype of narcissistic personality,” Reifman ex-
plained, adding, however, that “I don’t think it would be completely fair to call 
Mr. Gacy an antisocial personality.” 37  Nor did Reifman believe that Gacy was 
a borderline personality because “in my experience . . . they do not function 
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very well.” Gacy, the doctor noted, had “a very successful contracting busi-
ness,” was a “reasonably successful politician,” “was a reasonably successful 
clown,” and “was, generally speaking, a very effi cient, successful person.” 38

Apparently unable to resist the temptation to gild the lily, Reifman added 
that “[e]ven with respect to the crimes, [Gacy] was extremely effi cient.” 39

 Similarly, Reifman refuted the notion that Gacy suffered from pseudo-
neurotic schizophrenia. “Mr. Gacy functions extremely well,” the psychia-
trist testifi ed. 40  “A pseudoneurotic schizophrenic is a frightened, constricted 
person who is teetering on the brink of psychosis and can’t function.” 41  By 
the same token, Reifman observed that there was “no evidence that Mr. Gacy 
was psychotic” and “no evidence to support a diagnosis of paranoid schizo-
phrenia” because Gacy demonstrated “no delusions, hallucinations, [or] loss 
of contact with reality.” 42

 The last two experts to testify in the prosecution’s rebuttal case were 
Dr. Richard Rogers, a forensic psychologist, and Dr. James Cavanaugh, a psy-
chiatrist. Rogers testifi ed that Gacy was an obsessive-compulsive personality 
with hypomanic features and evidence of sexual sadism, who tried to exag-
gerate his mental illness on the psychological testing done by Dr. Elisio. 
Rogers further told the jury that Gacy appreciated the criminality of his 
behavior and had the capacity to conform his conduct to legal requirements. 

 Cavanaugh testifi ed that Gacy suffered from a “mixed personality disor-
der” with obsessive-compulsive, narcissistic, hypomanic, and antisocial fea-
tures. 43  He agreed with the other prosecution experts that Gacy had not been 
insane at the time of the killings. 

 Cavanaugh’s testimony would have added little to the evidence against 
Gacy, but for his response to a couple of questions, one of which led Gacy’s 
attorney to seek a mistrial. 

 In a blatantly improper attempt to bolster the psychiatrist’s opinion, the 
prosecutor asked Cavanaugh if he kept statistics on the evaluations he and his
colleagues at the Isaac Ray Center (a Chicago forensic mental health clinic) 
completed for the court system, adding, “You keep statistics as to any correla-
tion with your decision as to what the ultimate factfi nders fi nd?” 44  Cava-
naugh replied, “Yes . . . the coeffi cient correlation which really means the 
degree of agreement between our opinion and the factfi nder, the judge or 
jury’s opinion, was .8, which basically means eight out of ten times . . . ” 45

Gacy’s attorney objected, and the court sustained his objection. 
 The prosecutor also asked Cavanaugh, “Is it possible to guarantee a per-

son found not guilty by reason of insanity, and then committed to a mental 
hospital, Department of Mental Health in Illinois, will remain there for the 
rest of his life?” 46  To which Cavanaugh replied, “Absolutely impossible. We 
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fi nd it very diffi cult to keep people in hospitals who in fact need to be there 
because of concern, which I can understand, that to hospitalize is a depriva-
tion of civil rights.” 47

 Gacy’s attorney objected that the question and answer were not only spec-
ulative but likely to mislead the jury into believing that, if found insane, Gacy 
might soon be released from state custody. The judge denied defense counsel’s 
motion for a mistrial, leaving the attorney only his cross-examination of the 
psychiatrist for damage control. The lawyer asked Cavanaugh if he thought 
Gacy needed to be in a psychiatric hospital. Cavanaugh said Gacy did not. 
Next, counsel asked Cavanaugh to explain to the jury what it would take for 
the state to keep an insanity acquittee hospitalized against his will. Cavanaugh 
replied that “[t]he individual must demonstrate imminent danger to himself 
or others, or be adjudged essentially unable to care for himself.” 48

 In response to further cross-examination on the same issue, Cavanaugh 
was able to tell the jury, “I believe if he was found not guilty by reason of 
insanity, he would not meet the state’s involuntary commitment standards” 
and “If the law were followed, I believe he would have to be released.” 49

Finally, when Gacy’s attorney asked Cavanaugh if Gacy was found guilty by 
reason of insanity and committed, and Cavanaugh examined him, whether 
Cavanaugh would recommend Gacy’s release. The prosecutor objected, and 
the judge allowed Cavanaugh to leave the stand without giving an answer. 

 Ordinarily this would have been the end of the expert testimony in an 
insanity case, but Gacy was no ordinary case. After presenting their expert 
witnesses and hearing from those of the prosecution, the defense was allowed 
the chance to rebut the prosecution experts’ testimony. Gacy’s attorney called 
Dr. Tobias Brocher, a neurologist and a psychiatrist, to the stand. Brocher, who 
had examined Gacy only once, testifi ed that the serial killer demonstrated a 
borderline personality with schizophrenic tendencies. Brocher’s opinion was 
that “parts of [Gacy] ‘split off’ and he projected these bad parts onto his vic-
tims, and then destroyed the victims, believing that he was doing a service 
to society by ridding it of ‘human trash.’” 50  Brocher testifi ed, “My diagnosis 
proves the psychotic process because only persons who are psychotic can split 
off so far that they negate reality.” 51  Brocher also told the jury, however, that 
Gacy’s conscience “looks like a Swiss cheese with big holes in it.” 52  He did not 
state an opinion as to whether Gacy met the legal standard for insanity. 

 Brocher was followed to the stand by Dr. Helen Morrison, another psy-
chiatrist, who testifi ed that Gacy suffered from a “mixed psychosis or atypical 
psychosis.” 53  Morrison was adamant that Gacy had been insane at the time of 
the killings. On cross-examination, Morrison was asked if she thought Gacy 
would have killed Robert Piest, his fi nal victim, “if there was a uniformed 
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police offi cer in the home with him at the time.” 54  Morrison responded, “Yes, 
I do.” 55

 Trying to make sure that the defense experts did not have the last word 
on the question of Gacy’s sanity, the prosecution called one last psychiatrist 
to the stand to rebut the views of Brocher and Morrison. Dr. Jan Fawcett tes-
tifi ed that there was no basis for Morrison’s diagnosis of mixed or atypical 
psychosis. Fawcett opined that Gacy suffered no mental illness and did not 
meet the legal test for insanity. 

 On cross-examination, Gacy’s attorney reminded Fawcett that he had 
fi rst been asked to examine Gacy for the defense but had refused. On redi-
rect examination, Fawcett explained that he had declined to examine Gacy 
for the defense because he preferred to be a “friend of the court” witness 
whose report would go to both the prosecution and defense attorneys. 56  Faw-
cett further explained that Gacy’s attorney “wanted me to be a private wit-
ness, which, as he said, would mean that he didn’t have to use my report if he 
didn’t want it.” 57

 After Fawcett’s testimony, one last witness, a Chicago police offi cer, testi-
fi ed for the prosecution before the attorneys made their closing arguments 
and the judge instructed the jury. After less than 2 hours of deliberations in-
volving nearly three dozen separate murder charges, the jury rejected Gacy’s 
insanity defense and found him guilty on all 33 counts. Next the jury would 
hear arguments as to why Gacy should or should not be sentenced to die for 
his crimes. Again the jury deliberated for only about 2 hours, this time unani-
mously sentencing Gacy to death. 

 On May 10, 1994, almost 14 years after his conviction and sentencing, 
John Wayne Gacy was executed via lethal injection. 
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 Arthur Shawcross 

In May 1972, 10-year-old Jack Blake disappeared in Watertown, a small city 
in the northernmost reaches of New York State. Perhaps because Jack came 

from a dysfunctional family, local authorities quickly wrote him off as a run-
away despite his tender age. As the months passed with no sign of the boy, Jack’s 
mother repeatedly told the police she was sure her son had been kidnapped and 
possibly killed; she also named the man she believed had taken the boy. 

 The man named by Mrs. Blake was Arthur Shawcross, then a 27-year-
old Vietnam veteran with a history of suicide attempts, domestic violence, 
psychiatric treatment, two divorces, and incarceration for larceny and arson. 
During one incarceration, a prison psychiatrist had seen “latent projected 
homicidal intent in at least two of his arsons.” 1  Mary Blake knew little if any 
of this background. But she did know that a few weeks earlier Shawcross had 
taken her sons, Jack and his younger brother, fi shing without her consent. 

 Under relentless pressure from Mary Blake, the local police eventually 
interviewed Shawcross and quickly dismissed him as a suspect, emphasizing 
that Shawcross was an arsonist, not a child molester, and had given them no 
reason to believe that he had kidnapped young Jack. 

 As the weeks went by without any sign of her son, Mrs. Blake continued 
to point the fi nger at Shawcross. And the police continued to resist the idea 
that Shawcross might be involved, even though he had recently been ar-
rested and placed on probation for an incident in which he had thrown one 
young child into a trash barrel and shoved grass down the shirt and pants of 
another, before spanking him. The police certainly had to have been aware 
of this incident but probably were not aware that around the same time—
summer 1972—Shawcross’s parole offi cer sent him to a nearby clinic for a 
mental health evaluation because of problems he was having with his third 
wife. Clinic staff reported that Shawcross had “borderline . . . intelligence” 
and “defective moral and social development.” 2  They found him uninterested 
in pursuing mental health services at that time. 
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 By early September, Jack Blake had been missing nearly 4 months. What 
had passed for an investigation into his disappearance took a new turn when, 
on Labor Day weekend, another young child, 8-year-old Karen Hill, went 
missing in Watertown. Karen had wandered out of the home she and her 
mother were visiting. Unlike Jack Blake’s, Karen’s disappearance triggered an 
enthusiastic response from law enforcement. The child had gone missing in 
the early afternoon and was found hours later, lying face down beneath a 
bridge, the victim of strangling, rape, and sodomy. Police immediately sus-
pected Arthur Shawcross, not because of Mary Blake’s repeated accusations 
but because he was known to have spent time fi shing near the crime scene 
and had been spotted there shortly after Karen Hill’s disappearance. 

 Questioned by the police, Shawcross was cooperative during two inter-
rogations but denied any involvement in the child’s death. Well into a third 
marathon round of questioning, Shawcross fi nally told the police, “I musta 
done it. But I don’t actually recall doing it.” 3  Within days, Shawcross would 
hint to police that he also killed Jack Blake and even give them an approximate 
idea of where they might fi nd the boy’s remains. Although Shawcross would 
not confess, he implicated himself in the murder of Karen Hill and gave police 
enough to go on that they soon turned up what was left of Jack Blake: a skel-
eton, with one tooth knocked out. Scattered some 35 feet from these remains 
were the clothes the boy was wearing the day he disappeared. 

 Though Shawcross was quickly indicted for murder, the prosecutor was 
not confi dent of convicting him. To begin with, the incriminating statements 
Shawcross made to the police were arguably inadmissible, given the fi ndings of 
two mental health experts that the alleged killer was of below normal intelli-
gence and mentally ill, most likely as a result of his service in Vietnam. Indeed, 
Shawcross’s attorney quickly put the court on notice that he would argue that 
the charges should be dropped because his client had been unable to knowingly 
and intelligently waive his right to counsel and right to remain silent when 
the police questioned him. Additionally, not a single witness was found who 
could place Shawcross with either child at or near the times they disappeared. 
Moreover, there was not a shred of physical evidence linking Shawcross to ei-
ther crime. Indeed, the district attorney felt that the case against Shawcross for 
killing Jack Blake was so weak that he did not even bother charging him. 

 Still, after hearing the evidence, a local judge determined that there was 
enough to take the case to trial. While awaiting trial, Shawcross was exam-
ined at a nearby state psychiatric hospital, where he was found competent to 
stand trial although he claimed that he was subject to command hallucina-
tions (voices telling him to do things) and did not wish to be released until he 
had obtained the necessary psychiatric treatment. 
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 As part of negotiations regarding a plea bargain in the case, conversations 
that all agreed could not be used against Shawcross at trial, the alleged killer 
admitted to killing Jack Blake but denied sexually abusing the boy. In a some-
what strange twist, in exchange for this admission the prosecutor agreed not 
to prosecute Shawcross for killing Jack Blake and to reduce the murder charge 
stemming from the killing of Karen Hill. 

 In court, the prosecutor invoked New York State’s “extreme emotional 
disturbance” law to justify charging Shawcross with manslaughter instead of 
murder. 4  Under New York Penal Law, a crime that would otherwise be murder 
may be deemed the lesser offense of manslaughter if, at the time of the kill-
ing, “the defendant acted under the infl uence of extreme emotional distur-
bance for which there was a reasonable explanation or excuse.” 5

 Neither Shawcross’s statements nor any of the evidence indicated that 
he was under the infl uence of extreme emotional disturbance when he killed 
Karen Hill. Thus, the prosecutor’s reliance upon this law was based upon con-
venience rather than fact. He wanted to put Shawcross away for as long as 
possible but feared that if he took the case to trial a jury might acquit the 
serial child killer. 

 As agreed, Shawcross pleaded guilty to manslaughter and was sentenced 
to serve up to 25 years in state prison. In theory, given the governing law at 
the time, under this sentence Shawcross could have been released from prison 
by the state parole board after serving as little as 10 months. But given the 
nature of the offense and Shawcross’s record, the prosecutor had every reason 
to believe that Shawcross would spend the full 25 years behind bars. 

 Once Shawcross was transferred from the local jail to state prison, the 
likelihood that he would not be released before serving 25 years seemed to 
increase exponentially. Shawcross was diagnosed as a “dangerous pedophile” 
with an “intermittent explosive personality.” 6  As the years went by, Shaw-
cross became increasingly institutionalized, resisted psychotherapy and sex 
offender treatment, was routinely denied parole, and appeared destined to 
serve the maximum sentence. Nine years into his sentence, Shawcross began 
to participate in counseling, claiming posttraumatic stress arising from his 
service in Vietnam, where he now claimed to have engaged in numerous war-
time atrocities. The parole board, however, remained unimpressed, classifying 
Shawcross as a “psychosexual maniac.” 7

 Five years later, however, after Shawcross had served just 14 years in 
prison, the parole board heard from a prison psychiatrist that the child killer 
was “emotionally stable” and “not mentally ill.” 8  Within months, on April 28,
1997, the board ordered Shawcross released to a men’s shelter in Bingham-
ton, New York, operated by the Volunteers of America. Shawcross’s parole 
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offi cer was so concerned by this turn of events that he warned his supervisors 
that he considered “this man to be possibly the most dangerous individual to 
have been released to this community in many years.” 9

 Shawcross’s presence in Binghamton, a city of about 50,000 people, was 
soon noted by the local police and one of the city’s three television stations. 
But by the time local residents were informed by the media that they had 
a paroled child killer in their midst, parole authorities had already moved 
Shawcross to Delhi, a small, rural town located about 70 miles northeast of 
Binghamton. Within a week, however, reporters had tracked Shawcross to his 
new home and publicized his address. Again parole offi cials secretly moved 
Shawcross, this time to a hotel in a Binghamton suburb, before eventually 
placing him in Rochester, the state’s third largest city. 

 Parole offi cials believed that Shawcross could fl y beneath the radar in this 
city of some 250,000 people, and they were correct. Living with a woman he 
would soon marry while having an affair with another, Shawcross bounced 
from one minimum-wage job to the next before settling into work cutting up 
vegetables and making salads for a restaurant food supplier. The two women 
in his life knew of his criminal background but loved him anyway. His bosses 
knew that he was an ex-convict but had no idea what crime had put him be-
hind bars. What they did know was that Shawcross was a good, clean, depend-
able worker who did his job and caused no trouble. Shawcross’s neighbors in 
Rochester knew him as likeable handyman who readily offered to help them 
and took food to the homeless and needy. 

 What none of the people around Shawcross knew was that, using cars 
belonging to his fi ancée and his lover, he prowled the streets of Rochester’s 
“red light” district, looking for sex with prostitutes or that, over a period of 
about 2 years, from the time he arrived in Rochester, he raped and strangled 
at least 11 women. Nine of these women were prostitutes, 1 was an acquain-
tance of Shawcross, and another was a friend of his fi ancée. Shawcross’s 
modus operandi involved having or attempting to have sex with these 
women before and/or after their deaths. In most cases, he choked them to 
death with his bare hands and then dumped their bodies in out-of-the-way 
places. 

 While the police were looking for the serial killer who turned out to be 
Arthur Shawcross, he was leading an otherwise very ordinary and normal 
life. Parole offi cers who kept tabs on him reported that his relationship with 
his fi ancée was strong and mutually supportive and that Shawcross had made 
a positive adjustment to life in Rochester. Meanwhile, a psychiatric social 
worker, assigned to provide psychotherapy for Shawcross, reported that the 
ex-convict was doing well: 
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 [S]ocial adjustment shows great improvement . . . He has re-
established contact with his parents after eighteen years, has a 
pleasant apartment with his girlfriend and seems to have made 
friends . . . He reports that he is doing well at his employment and 
is now working full time . . . In brief, his coming is only in response 
to request of his PO . . . [T]here has been no recurrence according to 
his report of any impulses or inclination toward the sort of behavior 
which landed him in prison for a number of years . . . I have left it 
with him that he contact me on his own initiative should he feel the 
need for ongoing help . . . I’ve scheduled no further visits and do not 
feel he should be compelled to come. 10

 Perhaps because he appeared so normal and well adjusted, Shawcross eluded 
the police manhunt for the unknown serial killer for many months. In perhaps 
the most extensive investigation in the history of Rochester, a police dragnet 
that is estimated to have cost local taxpayers between $900,000 and $2 million, 11

Shawcross was fi nally apprehended when he returned to the scene of one of the 
crimes that was under surveillance. Even then, however, he would not likely 
have been charged with these murders had he not confessed to the crimes. 

 In a lengthy and coherent 79-page confession, Shawcross detailed how 
and why he killed the 11 women and where he disposed of their remains. In 
each instance, Shawcross explained what the woman had done to trigger his 
homicidal urge. His fi rst victim, he said, had bitten his penis while giving him 
oral sex and then taunted him with epithets such as “faggot,” “queer,” and 
“little man.” 12  His second victim, he told the police, infuriated him by an-
nouncing, “I’m going to have a baby.” 13  His third victim, he claimed, threat-
ened to tell his wife of their sexual affair. Two of his victims, he reported, 
had been trying to rob him. And so it went until Shawcross had provided an 
explanation for each killing. 

 Though Shawcross’s explanations for the killings were self-serving, por-
trayed him as a victim of the women, and offered no legal justifi cation for any 
of the homicides, none was delusional or patently irrational. The only bizarre 
aspect of his confession was his claim that he had not only sexually mutilated 
some of the women but had actually eaten parts of their genitals. 

 While the police had plenty of physical evidence, none of it tied any of 
the killings to Shawcross. Moreover, they had no eyewitness evidence linking 
Shawcross to the deaths. Thus, without Shawcross’s confession, they would 
have had no case. 

 Even with a detailed confession, however, convicting Shawcross would 
not be easy because the nature of his crimes, combined with his past history, 
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quickly led his attorneys to the suspect that, at the time of the killings, their 
client might have been insane or at least suffering from extreme emotional 
disturbance. 

 Their decision to pursue these defenses, although certainly justifi ed from 
the perspective of criminal defense lawyers, led to what might well be de-
scribed as a complex and expensive psychiatric and legal debacle. 

 All but one of Shawcross’s homicides occurred in Monroe County, where 
Rochester is located. One of his victims was found in nearby Wayne County. 
Each county had its own public defender’s offi ce. The Monroe County offi ce had 
a confl ict in the case and was unable to represent Shawcross, so he was assigned 
two of Rochester’s leading criminal defense attorneys. In the much smaller 
Wayne County, he would be represented by the public defender, also a very 
accomplished criminal defense lawyer. Though working for the same client and 
hoping for the same defenses, the Wayne County public defender hired a local 
psychiatrist, Dr. Richard Kraus, to examine Shawcross, whereas the Rochester 
attorneys retained the services of a Rochester psychiatrist, Dr. David Barry. 

 Kraus, who would spend months reviewing documents related to the 
case, examining medical test results and interviewing Shawcross, was initially 
puzzled by Shawcross. As the psychiatrist later said, 

 He listed a bunch of silly excuses for killing: one woman bit him, 
one grabbed his wallet, one called him a “faggot,” one talked too 
loud, one claimed she was a virgin . . . 

 I thought, Jesus Christ, you’re offering these as justifi cations for 
murder? He presented so differently from what I expected, made no 
secret about his crimes, talked a lot of nonsense. I thought, well, he’s 
got antisocial tendencies, but what else? He wasn’t like any socio-
path I’ve ever seen. 14

 In interview after interview, Shawcross told Kraus increasingly implau-
sible if not impossible tales of horror. In one interview, Shawcross told the 
psychiatrist that after one of his Rochester victims had been dead 4 days, he 
had returned to the body, cut out her vagina, and eaten it: “Ate it raw, cold, 
frozen, driving down the road.” 15  In another, Shawcross claimed to have eaten 
young Jack Blake’s genitals as well as the Watertown boy’s heart. 

 In still other interviews, Shawcross claimed to have witnessed and com-
mitted numerous atrocities while in combat in Vietnam. Among Shawcross’s 
stories were those of a prostitute whose head he claimed to have blown off 
by inserting a fi re hose into her vagina and a another Vietnamese woman spy 
he said was tied between two trees and “split down the middle with a ma-
chete.” 16  Kraus found it telling that despite his many horror stories of combat 
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in  Vietnam, Shawcross could not name a single person with whom he had 
served in the Southeast Asian confl ict. As it would turn out, there was a rea-
sonable explanation for Shawcross’s inability to name anyone with whom he 
had served in combat: Army records indicate that while he served in Vietnam, 
Shawcross was never even close to combat. 

 Eventually, the persistent and thorough Kraus would discover that Shaw-
cross suffered from XYY syndrome—a genetic anomaly in which a male is 
born with an extra Y chromosome—a disorder that has been linked in some 
studies to violent behavior. Overall, however, Kraus told the defense attor-
neys, “I can’t give you  any  kind of psychiatric defense. This is a very dis-
turbed guy, aberrant, defi nitely abnormal. But he hasn’t told me anything 
that would absolve him of these crimes. As you know, our New York [insan-
ity] rule is cognitive, a rule of knowledge: Did he know what he was doing? 
Did he know the consequences of his act? Did he know it was wrong? The 
answer is yes, yes, and absolutely.” 17

 Similarly, Dr. Barry concluded that he could not support any psychiatric 
defenses for Shawcross. 

 When an expert retained by the prosecution in an insanity case concludes 
that a defendant was insane at the time of the offense, the prosecution has a 
legal duty to make that opinion known to defense counsel, who is then free 
to use it to his or her client’s advantage. Thus, usually when a prosecution 
expert reaches the conclusion that a defendant meets the legal criteria for in-
sanity, the case is resolved by stipulation—defense and prosecution agree that 
the defendant was insane, and the court enters such a verdict without a trial. 

 However, when an expert retained by the defense, such as Dr. Kraus or 
Dr. Barry, concludes that the defendant does not meet the criteria for a de-
fense of insanity, defense counsel is under no obligation to reveal that opinion 
to the prosecution. Indeed, the defense attorney is under an ethical obligation 
not to reveal that opinion to the prosecution. Moreover, in such an instance, if 
funds permit, the defense lawyer may simply seek other expert opinions. 

 Had the opinions of Kraus and/or Barry been favorable to Shawcross’s 
insanity plea, it is almost certain that defense counsel in Rochester (Monroe 
County) would have called one or both as an expert witness. But given the 
two psychiatrist’s conclusions, Shawcross’s attorneys had little choice but to 
fi nd another opinion if they were to proceed with the planned insanity de-
fense. Giving up on local doctors, Shawcross’s appointed defenders in Monroe 
County turned to Dr. Dorothy Lewis, a professor of psychiatry at New York 
University with a national reputation for the study of criminal violence. 

 Although Kraus and Barry concluded that Shawcross did not meet the 
legal criteria for insanity in New York, Lewis disagreed. 
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 As part of her forensic examinations of Shawcross, Lewis utilized hyp-
nosis and purportedly uncovered a great deal of previously unknown in-
formation about the serial killer’s childhood. According to Lewis, hypnotic 
interviews revealed that, as a child, Shawcross had been sexually “tortured” 
by his mother and her friend. 18  From Shawcross’s statements and behavior 
while presumably hypnotized, Lewis concluded that as a young boy Shaw-
cross had been forced to have oral sex with a friend of his mother whom he 
regarded as an “aunt.” 19  Lewis also found evidence that convinced her that 
Shawcross’s own mother repeatedly and brutally assaulted the young boy 
anally—for example, forcing him to take and hold 1-gallon enemas and shov-
ing various objects, such as a broomstick, a toilet brush, and a large thermom-
eter deep into his rectum to punish him for showing sexual interest in his 
sister. Through hypnosis, Lewis also purportedly learned that both of Shaw-
cross’s parents had beaten him as a child and that, on numerous occasions, his 
mother had threatened to cut the child’s penis off with a knife if he did not 
stop masturbating. 

 In her interviews, both with and without hypnosis, Lewis explored Shaw-
cross’s experience serving in the U.S. Army in Vietnam more than 2 decades 
earlier. Shawcross maintained that he was a witness to and participant in 
many atrocities during his year of service in the Southeast Asian confl ict. For 
instance, he claimed that he had seen many Vietnamese women and children 
killed, that he had raped two Vietnamese girls, and that he had participated in 
the torture of four others. One of these victims, he said, was a prostitute who 
had “black syph” and gave the disease to a number of soldiers. 20  According 
to Shawcross, he and his comrades shoved a fi re hose into the woman’s va-
gina and infl ated her with water until her head essentially exploded. A second 
woman, Shawcross claimed, had placed a razor device into her vagina to injure 
American troops with whom she had sex. Shawcross reported that he and his 
fellow troops tied her between two trees and then cut her up the middle until 
she was torn in two. Two other women, he reported, had been decapitated. 

 Lewis also learned that Shawcross had purportedly wandered alone into 
a Vietnamese jungle after surviving an incident in which 1200 people were 
massacred, that Shawcross had personally killed 26 people by sneaking onto 
an enemy encampment and shooting them with a high-powered fi rearm si-
lenced by the use of baby bottle nipples, and that one of Shawcross’s fellow 
soldiers had been killed by the enemy and died in his arms. 

 Based upon the “torture” she believed Shawcross had experienced at the 
hands of his mother and others as a child and the atrocities he had witnessed 
or been a part of in Vietnam, as well as his reaction to these events, Lewis 
concluded that Shawcross suffered from posttraumatic stress disorder (PTSD) 
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so severe that he had been in a dissociative state during each of the 10 killings 
with which he was charged in Monroe County. As she explained to the jury, 

 Dissociative state is a pathological psychiatric state usually brought 
on by extraordinary trauma . . . either psychological or physical. 
The more ongoing the trauma, the earlier the trauma, the more 
severe the dissociative symptoms are. In a dissociative state, the in-
dividual is not really in touch with reality[;] there is a kind of split-
ting off, where the person is operating sometimes as though he or 
she were a totally different individual. But the person, in essence, is 
not in touch with reality. 21

 Months after reaching and reporting this diagnosis, and after fi ling at 
least three reports in the case, Lewis added another diagnostic conclusion. 
Having reviewed additional information and having consulted with a neu-
rological colleague, Lewis later opined that Shawcross was not only in a dis-
sociative state at the time of the killings but was also undergoing a “complex 
partial seizure” secondary to a “small, fl uid fi lled cyst” 22  on his brain revealed 
by an electromagnetic scan. 

 As Lewis explained years later, 

 I had no question that Mr. Shawcross had been severely abused and 
suffered from dissociative episodes . . . I also knew that a psychiatric 
defense, especially one based on the diagnosis of a dissociative dis-
order, would never fl y. If for years I had doubted the very existence 
of the diagnosis, there was no reason to think a judge or jury would 
buy it. A neurologic defense, however, based not only on clinical 
fi ndings but also on visible MRI evidence of brain damage, was 
likely to be far more convincing. Letters and phone calls fl ew back 
and forth, as I begged the Shawcross attorneys to obtain the com-
puterized EEG and the specialized neurologic evaluation . . . 

 Here is where I made my fi rst big mistake. I buckled and agreed to 
write my report in the absence of all the data I requested. Therefore, 
all I could do is describe the dissociative phenomena I saw and hint 
at the existence of a possible seizure disorder, while I awaited proof 
of it . . . The lawyers assured me that by the time I came to Roches-
ter to testify, the examinations I requested would be completed. 

 I arrived in Rochester two days before I was to testify, only to 
discover that neither the neurologic examination by the eminent 
neurosurgeon nor the computerized EEG he had recommended had 
been obtained . . . 
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 I should have turned around and gone home. I should have re-
fused to testify. I didn’t. I didn’t have the courage. That was my sec-
ond big mistake . . .  23

 If, as Lewis says, her failure to make sure that the needed tests were com-
pleted prior to preparing her report was her “fi rst big mistake” and testifying 
was her “second big mistake,” these errors certainly were not the only ones 
she made as an expert witness in People v. Shawcross.

 Linking Shawcross’s purported posttraumatic stress disorder, dissociative 
reactions, and seizure disorder, Lewis testifi ed that Shawcross was insane (i.e., 
unable to appreciate the nature and consequences or the wrongfulness of his 
homicidal acts), was in a state of extreme emotional disturbance at the time of 
each of the killings, and had been unable to form an intent to kill any of the 
10 women for whose murders he was being tried. 

 Though most of her testimony was about the trauma that she claimed 
triggered Shawcross’s posttraumatic stress disorder, when it came to explain-
ing why the serial killer should be acquitted by reason of insanity or found 
guilty of a lesser charge on the theories that he was acting in a state of extreme 
emotional disturbance and unable to formulate an intent to kill his victims, 
Lewis stressed not PTSD, nor dissociation, but seizures. As she told the jury, 

 I believe that at the time of these deaths that something in the 
interaction between Mr. Shawcross and the person with whom he 
was engaged at the time triggered a response in him and indeed an 
emotional response at fi rst and since emotional kinds of response 
in patients with this kind of temporal lobe dysfunction frequently 
trigger seizures, that something, be it his penis feeling bitten, be it 
some other thing, be it the word [ sic ] I’ll tell triggered an emotional 
response which then, in turn, triggered a physiologic response. And 
at such times, he was experiencing the auras which are caused by 
the beginning of abnormal brain activity, then a period of time in 
which deep in the brain there is much more signifi cant abnormal 
brain activity at which times a person really does not remember 
clearly what had happened, followed by a post epileptic stage at 
which he either slept or felt dizzy or out of it. I cannot tell you at 
which point the strangulations occurred . . . However, it is my clini-
cal opinion that these strangulations occurred in the context of 
one of these seizure episodes and that at that time there is no way 
that he could have controlled his behavior or could even have been 
clearly aware of what he was doing. 24



insanity: murder, madness, and the law

74

 When cross-examined about the report of a local neurologist who had 
reviewed the MRI and CT scans of Shawcross’s brain and pronounced them 
within normal limits, Lewis testifi ed that “it did not matter what [he] said,” 
adding that in her view “there are only about fi ve or six people in the coun-
try who are competent to work on this kind of case,” and that she was led to 
believe that one of this select handful of doctors had been retained by Shaw-
cross’s lawyers. 25  Pressed by the judge to limit her answers to the questions 
asked, a direction he gave her repeatedly throughout her testimony, Lewis 
immediately failed to comply, turned to the judge and said, “Your honor, 
these questions have to do with the very areas in which I was lied to by de-
fense counsel.” 26

 As a result of Lewis’s attack on Shawcross’s lawyers, who had retained 
her and presented her as a witness, the attorneys asked the court to declare 
a mistrial on the theory that Lewis’s claims would bias the jury against the 
defendant, whose defenses rested almost exclusively on the jury’s reaction to 
Lewis’s testimony. 

 The judge refused to grant a mistrial, perhaps reasoning that by the time 
Lewis made these allegations against defense counsel, she had already com-
pletely undermined her own testimony in the eyes of the jury. 

 For instance, much of what Lewis reported about the sexual “torture” 
Shawcross purportedly underwent as a child came from a session in which 
she hypnotized Shawcross and asked him pointed questions about such abuse. 
In a withering cross-examination, prosecutor Charles Siragusa fi rst got Lewis 
to acknowledge that she was not an expert in hypnosis and that hypnosis is 
controversial and not a reliable tool for getting at the truth, particularly in 
forensic settings such as this one. Siragusa then got the psychiatrist to ac-
knowledge that there are standard procedures that should be followed when 
utilizing hypnosis in such a setting—for example, exhausting the recollection 
of the subject before hypnotizing him, making a complete record of what the 
subject knew about the case prior to hypnosis, videotaping all hypnotic ses-
sions, avoiding leading and suggestive questions, and remaining unemotional 
during the hypnotic sessions—and that she did not follow these procedures 
in her hypnosis of Shawcross. Finally, in a remarkable exchange, Siragusa 
asked Lewis, “Are you telling me that you knew the right way to do it but you 
didn’t do it the right way?” 27  To which Lewis replied, “Absolutely. I am telling 
you that, yes, absolutely, yes.” 28

 Following up on Lewis’s conclusion that Shawcross had been subjected 
to brutal sexual abuse by his mother and her assertion that this was one of 
the two major causes of his PTSD and dissociative episodes (his experiences 
in Vietnam being the other), Siragusa asked, “So if it never happened, never 
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happened, it wouldn’t change your opinion, is that correct?” 29  Lewis replied, 
“Correct.” 30

 Similarly, Siragusa attacked Lewis’s reliance upon claims Shawcross had 
made about his many traumatic experiences in Vietnam. After Lewis had testi-
fi ed that Shawcross’s traumatic experiences in Vietnam played a signifi cant role 
in his PTSD, dissociative episodes, and mental state at the time of the killings—
“I believe that the most signifi cant trauma contributing to his psychiatric ill-
ness occurred throughout his childhood, however, had he not been traumatized 
again in Vietnam, he might not have expressed the disorder in so violent a 
fashion”31 —Siragusa confronted her with the purported traumatic events, one 
by one, getting the psychiatrist to acknowledge that many of these events were 
unlikely to have occurred and that not a single one was ever verifi ed. 

 Indeed, Lewis acknowledged that she had spent 45 minutes interview-
ing Shawcross in an effort to get him to provide the names of any individu-
als who could corroborate his accounts of his exploits in Vietnam. Pressed 
by Siragusa, Lewis admitted that Shawcross could name only one person, 
Sgt. Edwards, and that “[t]o the best of my recollection, Sergeant Edwards 
said that these things did not happen and that he could not confi rm them.” 32

 Finally, and perhaps most damning in the eyes of the jury, which had to 
render a separate verdict on each of the 10 indictments, was Dr. Lewis’s ad-
mitted failure to go into the details of each of the 10 killings with Shawcross. 
When the prosecutor asked her repeatedly about the specifi cs of a particular 
killing, Lewis was able to give few if any details. Finally, after failing to an-
swer repeated questions, the psychiatrist explained, 

 Again, they were confused and similar to the other—to the other 
women that he had killed and they were not distinct in my mind 
from the others that he had done and there were discrepancies be-
tween what he had said in his statements to the police and his state-
ments to others, so that I did not take note of exactly what he said 
about each one of the murders. I was satisfi ed that he—that in each 
one he was confused, he had an impaired memory for it. 33

 In rebuttal to Dr. Lewis’s testimony, the prosecution called Dr. Park Dietz 
to the witness stand. Dietz who, like Lewis, was a board-certifi ed psychia-
trist but not board certifi ed in forensic psychiatry, has testifi ed in many of 
America’s most high profi le insanity cases, including those of Jeffrey Dahmer, 
John W. Hinckley, Jr., and Andrea Yates, and is a well-regarded and frequent 
witness for the prosecution. 

 Dietz, who was paid more than twice what Lewis earned on the case 
($97,000 versus $47,000), proved to be worth the cost to the prosecutor’s 
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offi ce. Dietz conducted a thorough, methodical, and detailed—some might say 
tedious—evaluation of Shawcross. His testimony, unlike Lewis’s, was orga-
nized, succinct, and calculated to be intelligible to lay jurors. Indeed, even 
Dr. Lewis complimented Dietz’s methodology of leaving no stone unturned 
and acknowledged that she learned a great deal about Shawcross from the 
videotapes and transcripts of Dietz’s examinations of the serial killer. 

 Dietz not only concluded that Shawcross had been sane at the time of 
the killings, had not been suffering from an extreme emotional disturbance, 
and had been able to form the intent to kill, but disputed Lewis’s diagnoses of 
Shawcross and the purported facts she used to substantiate those diagnoses. 

 First, with regard to Lewis’s conclusion that Shawcross had been brutally 
sexually abused as a child, Dietz disagreed, indicating that in over a thou-
sand pages of correctional and mental health records, witness statements, and 
other accounts of Shawcross’s life preceding the killings, he found not a single 
mention anywhere of childhood physical or sexual abuse. Dietz also testi-
fi ed that the kind of physical damage one would expect to see caused by the 
anal abuse to which Shawcross was reportedly subjected by his mother would 
likely have been fatal and, if not, would have required surgery. He told the 
jury he found no evidence of any treatment, much less any surgery, for such 
injuries. 

 Next, with regard to Shawcross’s claims of traumatic incidents in Vietnam, 
incidents that Lewis believed formed a large part of the basis for his mental ill-
ness and lack of criminal responsibility in the 10 killings, Dietz testifi ed fl atly 
that “they’re not true. Obviously not true because they’re impossible.” 34

 To begin with, Dietz testifi ed, 

 [T]he military records concerning Mr. Shawcross do not indicate 
that he saw combat while he was in Vietnam. Rather, they indi-
cate that he was assigned to a supply and transportation unit. And 
there’s no indication that he was out of that unit during the time he 
served overseas . . . The records also don’t indicate that he received 
any combat injuries, though he’s repeatedly talked about receiving 
such an injury . . . Sergeant Edwards, who had the occasion to disci-
pline the defendant once, indicated in his statement that none of the 
stories that Mr. Shawcross told could possibly have happened in the 
supply and transport unit, that none of that was true. 35

 Dietz further testifi ed that some of Shawcross’s Vietnam stories were 
anatomically impossible. For example, he cited the story “in which a fi repump 
is inserted into a prostitute’s vagina causing her neck to jump from her 
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body,” adding that, “The anatomy does not work that way.” 36  Dietz also made 
reference to Shawcross’s description of having decapitated two Vietnamese 
women: “His description is that the neck hanged down, the tissue was hang-
ing from the head. Whereas, in fact, the neck retracts. It’s just skin stretched 
between where the head is and where the chest and thorax begins and it does 
not hang down in that way.” 37

 Finally, with regard to Shawcross’s claims about his experience in Viet-
nam, Dietz testifi ed that he had personally conducted an experiment on a 
police fi ring range to test the serial killer’s assertion that he had used baby-
bottle nipples to silence an M-16 rifl e he used to ambush and kill 26 enemies. 
As Dietz told the jury, “It’s not often in psychiatry that we’re told a lie and 
can, within hours, prove that it was a lie. And this was obviously such an 
occasion . . . [The baby-bottle nipples] didn’t silence anything. The report was 
equally loud with and without the baby-bottle nipple.” 38

 Given that Dietz did not believe Shawcross’s claims of trauma as a child 
or as a soldier in Vietnam, it came as no surprise that he disagreed with 
Dr. Lewis’s diagnosis of posttraumatic stress disorder. As Dietz testifi ed, “So 
the fact that he doesn’t have the signs and symptoms of the disorder is one 
good indication that he doesn’t have it. Second is that the stressors [Dr. Lewis] 
claimed had caused it, namely sexual torture on the one hand and Vietnam 
combat atrocity experiences on the other, in my opinion did not occur. So he 
has neither the causes of such a disorder nor the symptoms of it.” 39

 Dietz also disagreed with Lewis’s diagnosis that Shawcross suffered 
from complex partial seizures at the times of the killings. Asked why, Dietz 
 explained, 

 Well, on the basis that Mr. Shawcross has never had a seizure. In 
order to have a diagnosis of complex partial seizures, someone has 
to have seizures. Mr. Shawcross has never had a witnessed seizure. 
All of the materials that I’ve reviewed—and I mentioned before 
they include family members and friends and acquaintances and 
co-workers, that they also include all of the time he served in cor-
rectional facilities, his time in the military, the time he’s been in jail 
awaiting trial here, there are documents concerning Mr. Shawcross 
in a way that isn’t true for most people because more than half his 
life has been spent in places where they keep records—he has never 
been witnessed to have a seizure . . . 

 Second indication is that he has had the usual tests designed to 
see if seizure activity in the brain can be measured. Namely elec-
troencephalograms, also known as brain wave tests. On at least four 
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occasions the electrical activity in Mr. Shawcross’s brain was mea-
sured by having such a test done. And on all four of those occasions 
the electrical activity in his brain was normal . . . 

 It’s also signifi cant, at least in this instance where [it] seems to 
be Dr. Lewis’s opinion that seizures have had something to do with 
these crimes, that his behavior during the crime is organized behav-
ior of locating a victim, taking a victim to a secluded location, killing 
that victim in ways he remembers and can describe in detail, often 
taking the victim’s remains to another location, and in all instances 
fi nding the means of hiding the victim’s remains, often dispos-
ing of their possessions, and escaping the scene. In fact, he evaded 
detection for quite some time. That organized criminal behavior is 
inconsistent with the behavior occurring during complex partial 
seizures . . .  40

 Citing Shawcross’s history—which included all of the diagnostic criteria 
for conduct disorder as a juvenile (e.g., running away, initiating fi ghts, using a 
weapon, cruelty to animals and humans, stealing, and repeatedly lying before 
the age of 15) as well as inability to sustain consistent work, repeatedly per-
forming antisocial acts that are grounds for arrest, failing to honor fi nancial 
obligations, lying and showing no regard for the truth, recklessly disregarding 
his own personal safety and that of others, failing to sustain a monogamous 
relationship, and lacking remorse, all as an adult—Dietz used the criteria 
laid out in the American Psychiatric Association’s  Diagnostic and Statistical 
Manual  (then the “Third Edition-Revised” and referred to as  DSM-III-R ) to 
diagnose Shawcross with antisocial personality disorder, the modern-day ver-
sion of what was formerly called a psychopath or sociopath. 

 Finally, unlike Lewis, Dietz went through the specifi c details of each ho-
micide and explained why the facts did not  indicate that Shawcross lacked the 
substantial capacity to know or appreciate either the nature and consequences 
or the wrongfulness of his actions, had acted in extreme emotional distur-
bance, or had been unable to form the requisite intent to kill his victims. In 
most of the killings, for example, Dietz noted that Shawcross had taken the 
victims to secluded places for purposes of engaging in acts of prostitution, 
had gone to great lengths to conceal the crimes, and had repeatedly lied about 
them to the authorities. In a number of instances, Dietz observed, Shawcross 
claimed he had killed the women when they threatened to reveal his actions 
to the authorities or to his wife; indeed, he claimed that one of his victims had 
threatened to identify him to police as the serial killer who had been terror-
izing local prostitutes. 
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 After deliberating just 6 hours, the jury rejected all of Shawcross’s 
defenses—insanity, extreme emotional disturbance, and lack of capacity to 
form an intent to kill—and found him guilty of 10 counts of murder. Ques-
tioned about the verdict, a number of jurors were extremely critical of 
Dr. Lewis and her testimony. For instance, jury foreman Robert Edwards said, 
“If she could have kept her feet on the fl oor instead of in her mouth, she 
would have been O.K. The more she talked, the worse it got . . . It’s just too 
bad she didn’t leave after she read her qualifi cations.” 41

 Such criticism was not unexpected, apparently even by Dr. Lewis. As she 
said later, 

 Not only did the jury not believe me, they hated me. Then again, so 
did the rest of Rochester. My testimony extended over a three-week 
period as the prosecutor relished raking me over the coals . . . Night 
after night during the course of my testimony I would return to my 
hotel, almost punch-drunk from the new information hurled at me 
in court, information the defense should have shared with me . . . I 
would then switch on the news and watch the man (or woman) in 
the street belittle me and my testimony. Jingles were written about 
me and played on talk radio. It was a nightmare. 

 The prosecution had hired one of the most highly regarded fo-
rensic psychiatrists in the nation . . . He was a handsome, confi dent 
man who never appeared hassled. Compared to him I looked clumsy 
and disorganized. I looked as though the courtroom vapors had got-
ten to me. In truth I was angry. I had been tricked. I have learned 
since then that one should never take the stand angry. It wreaks 
havoc with one’s memory and, of course, one’s demeanor. 42

 After Shawcross’s conviction, but prior to sentencing, his attorneys asked 
the trial judge to overturn the jury’s verdict, alleging that Shawcross had been 
denied a fair trial by Lewis, who was the only witness for the defense. Defense 
counsel argued that “Dr. Lewis, through her conduct, created the impression 
that the attorneys were liars and were trying to pull wool over the jury’s 
eyes.” 43  Her behavior on the witness stand, they claimed, “tainted the right 
of the accused to a fair consideration of his mental state at the time of the 
conduct alleged in the indictment.” 44  “In short,” they concluded, “Dr. Lewis, 
by her own testimony, undermined the opinions which she had earlier given 
before the jury.” 45

 The judge rejected this argument, upheld the verdict, and sentenced 
Shawcross to a minimum term of 250 years in prison. An appellate court later 
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addressed the complaint that Lewis had “sabotaged” Shawcross’s defense. 46  In 
affi rming the serial killer’s conviction, the appeals court said, 

 [W]e cannot conclude that defendant was deprived of competent 
psychiatric assistance. At State expense, defendant was provided 
with “a competent psychiatrist who did conduct an appropriate 
examination and assisted in evaluation, preparation, and presenta-
tion of the defense.” The psychiatrist selected by defendant is an 
internationally recognized expert in the fi eld of violent criminal 
behavior and possesses outstanding qualifi cations. She conducted 
appropriate and thorough examinations of defendant and assisted in 
the evaluation, preparation, and presentation of the defense. More-
over, numerous tests and evaluations were performed at her request 
concerning defendant’s mental condition and she consulted with 
several neurologists. The report of one neurologist, with whom she 
had frequently consulted in the past, was received in evidence. No 
fault can be found with the witness’s presentation on direct exami-
nation. Under all of the circumstances, her loss of composure under 
vigorous cross-examination did not rise to the level of incompetent 
psychiatric assistance. 47
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 Scott Panetti 

As early as his teenage years, Scott Panetti showed signs of mental illness. 
      As his mother would later concede, “There was something dreadfully 

wrong with Scott.” 1  But as Mrs. Panetti also noted, Scott’s illness went un-
diagnosed and untreated: “Looking back, I remember the danger signs but 
I then associated his behavior with typical teenager weirdness. After all, this 
was the early 1970s. Mental illness was not publicized or admitted to. I told 
myself that Scott was just a unique person. There were no support groups to 
contact that I know of, where one could go to for advice. Psychiatry was eyed 
with suspicion.” 2

 Like many troubled youngsters of his generation, Panetti dropped out 
of high school to join the military, perhaps looking for the kind of control he 
could not exercise over his own behavior. Before long, however, he was medi-
cally discharged from the Navy. Although he claimed that he was discharged 
due to arthritis in his hands, his parents suspected that their son was actually 
discharged due to his psychological problems. 

 After his discharge from the Navy, Panetti moved with his parents to 
Texas, where he married Janie Luckenbach. Though the couple had three chil-
dren, their marriage was doomed by Panetti’s worsening mental illness. By 
1986, when Janie fi led for divorce, Panetti had already twice been hospitalized 
for mental illness—both times for threats to kill his wife and her family—and 
diagnosed as suffering from chronic undifferentiated schizophrenia. 

 In 1986 alone, Panetti spent time in eight different psychiatric hospitals 
and was treated with various antipsychotic medications. Psychiatrists and 
psychologists repeatedly confi rmed the diagnosis of schizophrenia, based in 
part on his delusion that he was being followed by federal agents and his hal-
lucinations of a voice telling him to kill his family and himself. 

 Though Panetti was certifi ed as disabled, found unable to work, and 
granted Social Security disability benefits, he moved from his parents’ 
home and adopted a cowboy persona, “swagger[ing] around town like Clint 
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 Eastwood in his cowboy hat and leather boots and silver belt buckle.” 3  Soon he 
met and began dating Sonja Alvarado. Sonja became pregnant and gave birth 
to a daughter, Amanda. A year after Amanda’s birth, Sonja married Scott, 
whom she described as a good father, even though he was obviously mentally 
ill, drank heavily, smoked marijuana, and could not work steadily because of 
his illness and the side effects of the medications he was taking for it. 

 Although Scott frequently became drunk, screamed and threw things, 
caused his neighbors to call the police, and led the family to move at least 
twice, Sonja had trouble accepting the consensus of family, friends, neighbors, 
and the police that Scott was mentally ill. As she would later say, “I loved 
Scott so much that I didn’t see that he was mentally ill.” 4

 But even an adoring wife could not ignore the increasing threats and 
abuse that led to two psychiatric hospitalizations for Panetti. In 1990, Panetti 
was hospitalized involuntarily after threatening to kill his wife, daughter, 
father-in-law, and himself. In 1992, Panetti was again hospitalized for threat-
ening his family. During this inpatient stay, Panetti complained of hearing 
several different voices, which he appeared to identify as separate aspects of 
his own personality. He was diagnosed with schizoaffective disorder—an ill-
ness essentially combining symptoms of schizophrenia and bipolar disorder. 

 In August 1992, following this last hospitalization, Panetti argued with 
Alvarado and struck her in the face with a rifl e butt. Alvarado responded by 
leaving Panetti and moving in with her parents. Panetti moved into a cabin 
about 5 minutes away. In the following weeks, Panetti called Alvarado and 
threatened to burn down the house and kill her and her parents if not allowed 
to see his daughter. Several times, Panetti went to the Alvarado home. On one 
occasion, Panetti threatened to kill the family with a sword. Another time, 
when Sonja Alvarado’s father ordered Panetti to leave, Panetti threatened to 
shoot his father-in-law. Sonja called the police several times and pleaded with 
them to take away her husband’s guns—a deer rifl e and a sawed-off  shotgun—
but the responding offi cers refused and allowed Scott to keep the fi rearms. 

 On September 2, 1992, Sonja obtained a court order of protection against 
Panetti, but it was too late to do much good. Five days later, Panetti met with 
a friend and discussed the restraining order. The friend suggested that Pa-
netti abide by the order and encouraged him to leave town. Instead, Panetti 
purchased and drank a bottle of whiskey and fell asleep in his cabin. The next 
morning, September 8, 1992, Panetti awoke, shaved his head, dressed in cam-
oufl age fatigues, grabbed his rifl e, shotgun, and a number of knives, and drove 
to the Alvarados’ home. There he used the shotgun to smash a window and 
confront his wife. Sonja ran from the house but Panetti soon caught her, hit 
her in the face with the butt of his rifl e, and then ordered her back into the 
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home. Inside the house, Sonja locked Panetti out and tried to call the police. 
Before she succeeded, however, Panetti shot the knob off the door, and asked 
Sonja whom he should kill fi rst, Sonja or her parents. 

 With his 3-year-old daughter watching, Panetti then shot both Mr. and Mrs. 
Alvarado in the chest. The couple was killed, and blood from Mrs.  Alvarado 
sprayed on both Sonja and the child. Panetti then forced his wife and daughter 
into his Jeep and drove them to the cabin in which he had been staying since 
the separation. Inside the cabin, holding Sonja and his daughter at gunpoint, 
Panetti refused Sonja’s request to be allowed to check on her parents. Panetti 
told her, “I just shot your parents. No more mommy, no more daddy; get that 
through your head.” 5  He then proceeded to blame her for the killings, telling 
her that she had betrayed him by going to the police and repeatedly forcing her 
to read the order of protection. Finally, Panetti allowed his wife and daughter to 
leave before turning himself in and confessing to the police. 

 Representing a mentally ill client charged with capital murder and facing 
a possible death sentence if convicted, Panetti’s attorney requested a hearing 
regarding Panetti’s competence to stand trial. Did the confessed killer have “a 
factual understanding of the proceedings against him” and “suffi cient present 
ability to consult with his lawyer with a reasonable degree of rational under-
standing”?6

 A competency hearing held in April 1994 resulted in a mistrial after the 
jury deadlocked. Three jurors believed Panetti was competent, four concluded 
that he was not, and the remaining fi ve were undecided. 

 When the competency issue was retried before another jury in Septem-
ber 1994, one of Panetti’s attorneys testifi ed that in the 2 years he had been 
representing Panetti he had not been able to engage in any meaningful discus-
sion regarding the case. The attorney further testifi ed that Panetti’s thought 
process appeared bizarre and he seemed to have multiple personalities. On 
cross-examination, the prosecutor emphasized the attorney’s admission that 
for “various reasons” he had waited 2 years to seek a hearing on Panetti’s 
competence to stand trial. 7

 Defense counsel also presented the testimony of Dr. Richard Coons, a psy-
chiatrist, who told the jury that Panetti had been diagnosed with schizophre-
nia, demonstrated tangential thinking, needed to be treated with psychotropic 
medications, was not competent to stand trial, and would further decompen-
sate under the stress of a capital murder trial. Under cross-examination, how-
ever, Coons acknowledged that it was “not beyond the realm of possibility” 
that Panetti was feigning some of his symptoms. 8

 In response, the prosecution offered the testimony of three law enforce-
ment offi cers and a court-appointed psychiatrist. The offi cers testifi ed that 
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Panetti appeared to be rational and seemed calm when he got what he wanted. 
Surprisingly, one of the police offi cers was allowed to testify that, in his opin-
ion, Panetti was not mentally ill. That opinion, however, was promptly contra-
dicted by the testimony of the prosecution’s only expert witness. Psychiatrist 
Dr. Lee Simes told the jury that Panetti suffered from schizophrenia but was 
nonetheless competent to stand trial. 

 The ink was barely dry on the jury verdict fi nding Panetti competent to 
stand trial before the mentally ill defendant decided to fi re his attorneys and 
represent himself in the forthcoming capital murder trial. Although the judge 
repeatedly warned Panetti of the diffi culties he would likely encounter as a 
layman defending himself against murder charges in a trial that could result 
in a sentence of death, and cautioned that he would not in any way bend the 
rules of evidence to accommodate the defendant’s ignorance, Panetti stated on 
the record that he understood the pitfalls of self-representation and expected 
no special treatment. 

 Although Panetti’s request to represent himself was opposed by his 
counsel, the prosecutor, and the judge, the judge had no choice but to grant 
the defendant’s request. 

 In 1975, the U.S. Supreme Court held that a criminal defendant’s right to 
represent himself in court is guaranteed by the Sixth Amendment. In  Faretta 
v. California,  the high court concluded that 

 [t]he Sixth Amendment does not provide merely that a defense 
shall be made for the accused; it grants to the accused personally the 
right to make his defense. It is the accused, not counsel, who must 
be “informed of the nature and cause of the accusation,” who must 
be “confronted with the witnesses against him,” and who must be 
accorded “compulsory process for obtaining witnesses in his favor.” 
Although not stated in the Amendment in so many words, the right 
to self-representation—to make one’s own defense personally—is 
thus necessarily implied by the structure of the Amendment. The 
right to defend is given directly to the accused; for it is he who suf-
fers the consequences if the defense fails. 9

 In  Faretta,  the Court recognized that even though choosing to represent one-
self in court may be foolish and detrimental to a defendant’s interests, such a 
choice must be respected. As the Court explained, 

 It is undeniable that in most criminal prosecutions defendants 
could better defend with counsel’s guidance than by their own un-
skilled efforts. But where the defendant will not voluntarily accept 
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representation by counsel, the potential advantage of a lawyer’s 
training and experience can be realized, if at all, only imperfectly. 
To force a lawyer on a defendant can only lead him to believe that 
the law contrives against him. Moreover, it is not inconceivable that 
in some rare instances, the defendant might in fact present his case 
more effectively by conducting his own defense. Personal liberties 
are not rooted in the law of averages. The right to defend is per-
sonal. The defendant, and not his lawyer or the State, will bear the 
personal consequences of a conviction. It is the defendant, there-
fore, who must be free personally to decide whether in his particu-
lar case counsel is to his advantage. And although he may conduct 
his own defense ultimately to his own detriment, his choice must 
be honored out of “that respect for the individual which is the life-
blood of the law.” 10

 Eighteen years after deciding  Faretta,  the U.S. Supreme Court considered how 
courts must respond when a mentally ill defendant wishes to waive counsel 
and represent himself. 

 In 1993, in  Godinez v. Moran,  capital defendant Allan Moran waived his 
right to be represented by an attorney, pleaded guilty, and ultimately was sen-
tenced to death. The trial court held that Moran’s waiver of counsel was legal 
because he was competent to stand trial. A federal district court reversed Mo-
ran’s conviction, holding that competence to waive counsel requires a higher 
degree of understanding and reason than does mere competence to stand trial. 
After a federal appeals court rejected the district court’s decision and sided 
with the trial court, the U.S. Supreme Court agreed with the trial court that if 
a defendant is competent to stand trial he is competent to waive counsel and 
to represent himself if he so chooses. As the Supreme Court concluded, 

 [T]here is no reason to believe that the decision to waive counsel re-
quires an appreciably higher level of mental functioning than the de-
cision to waive other constitutional rights. Respondent suggests that 
a higher competency standard is necessary because a defendant who 
represents himself “must have greater powers of comprehension, 
judgment, and reason than would be necessary to stand trial with 
the aid of an attorney.” But this argument has a fl awed premise; the 
competence that is required of a defendant seeking to waive his right 
to counsel is the competence to waive the right,  not the competence 
to represent himself. In  Faretta  v.  California  (1975), we held that a 
defendant choosing self-representation must do so  “competently and 
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intelligently,” but we made it clear that the defendant’s “technical 
legal knowledge” is “not relevant” to the determination whether he 
is competent to waive his right to counsel, and we emphasized that 
although the defendant “may conduct his own defense ultimately 
to his own detriment, his choice must be honored.” Thus, while “[i]t 
is undeniable that in most criminal prosecutions defendants could 
better defend with counsel’s guidance than by their own unskilled 
efforts,” a criminal defendant’s ability to represent himself has no 
bearing upon his competence to choose  self-representation. 11

 In keeping with  Faretta  and  Godinez,  Panetti represented himself at trial. 
A standby attorney was appointed by the court to be present throughout 
the proceedings in case Panetti changed his mind about representing him-
self. Wearing a plaid shirt, bandana, cowboy boots with spurs, and a broad-
brimmed Stetson hat slung over his shoulder on a strap, and accompanied 
everywhere he went in the courtroom by two Texas Rangers (one on of each 
side of him), Panetti struggled through a trial that later was variously labeled 
a “circus,” a “farce,” a “mockery” and a “big joke.” 12

 In his statement to potential jurors, Panetti said, 

 Maybe now, to wind this up, acquit, innocence, yeah . . . as far as 
insanity talk, I can tell you what, I restore to Sandy, would fl at be 
wacko . . . The death penalty doesn’t scare me, sure, but not much. 
Be killed, power line, when I was a kid. I’ve got my injun beliefs as 
a shaman. I sent the buffalo horn to my sister. Adjustment, Jesus 
wrote . . . but I don’t love injuns and Mexicano and Mexicano know, 
but . . . I was named “he Who Doesn’t Cry” because I didn’t cry 
when I should have, and I must admit, though, in Gillespie County 
Jail when I was in my little suicide box there was old boy commit-
ted suicide, I went through a week of pretty much scuba diver’s 
tears, although, I don’t scuba. 13

 During voir dire, when asked if he wanted to exercise his right to strike a 
potential juror from serving on the panel, Panetti fl ipped a coin and told the 
judge, “Strike him, Your Honor.” 14

 On the day that opening arguments were to be given, Panetti requested 
a brief continuance, telling the judge, “I defi nitely need a couple of days to 
get the medicine, to see my doctor and to prepare my case . . . [to] get medi-
cine, to see my psychiatrist, to be prepared to cross-examine, to think clearly, 
to cross-examine witnesses clearly.” 15  Not only did the trial judge refuse to 
grant Panetti the requested brief delay but an appeals court later affi rmed that 
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decision, noting that because Panetti did not make the motion in writing and 
under oath, the judge’s decision could not be reviewed on appeal. 

 Prior to the commencement of the trial, Panetti had sought to subpoena 
over 200 witnesses, including Jesus Christ and John F. Kennedy. Many of 
these subpoenas were quashed because the person sought was dead or would 
not have offered any relevant testimony. Panetti did, however, manage to sub-
poena, among others, Dr. Simes, the psychiatrist who testifi ed at his compe-
tency trial that Panetti suffered from schizophrenia. Clearly confused about 
who would testify when, Panetti failed to object when the trial judge released 
Simes from the subpoena and thus forfeited the opportunity to present the 
psychiatrist’s testimony at trial. 

 Although Panetti was not allowed to present Dr. Simes’s testimony, 
he did offer the testimony of several other doctors who had treated him. 
Dr. John Ramsay, Panetti’s former family physician, who was not a psychia-
trist, testifi ed that as early as 1984, Panetti had been rambling, grandiose, 
manic, and depressive. Dr. Eugene Waters, a psychiatrist who had examined 
the defendant while he was jailed awaiting trial, testifi ed that Panetti was de-
lusional and preoccupied with “almost mythological characters.” 16  Dr. F. E. 
Seale, a psychiatrist who treated Panetti in the 1980s, testifi ed that Panetti 
showed symptoms of thought disorder and suffered from schizophrenia. 
Seale admitted on cross-examination that he had not treated Panetti since 
1986. Another psychiatrist, Dr. Wolfgang Selck, who also had not seen Panetti 
since 1986, testifi ed that the defendant had been psychotic and at times could 
not differentiate right and wrong. 

 Panetti also presented the testimony of his mother and his sister-in-law, 
who confi rmed that Panetti had long shown obvious symptoms of mental 
illness and had spoken of an alternate personality named Sarge years before 
the killing. The testimony of these lay witnesses was critical because Panetti 
testifi ed that it was Sarge, not he, who committed the killings. In that regard, 
Panetti told the jurors, 

 Sarge woke up. Cut off Scott’s hair. Sarge suited up. Shells, canteen, 
pouch, 30.06, tropical hat, tropical top, bunkhouse, fast, haircut fast, 
suited up fast, boom, ready fast, fast, haircut, webgear, top, brush 
hat, boots, out the door, in the jeep, driving, wife, the bridge. Why is 
it taking so long? In front of Joe and Amanda’s house . . . Sarge, ev-
erything fast. Everything fast. Everything slow. Tapped on the win-
dow, shattered window. Sonja screams, runs, follow her. She runs 
out, out the front, knife, Birdie, Birdie [Panetti’s daughter]. Where’s 
Birdie? Pick her up, she’s in bed . . . 
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 Scott, what? Scott, what did you see Sarge do? Fall. Sonja, Joe, 
Amanda, kitchen. Joe bayonet, not attacking. Sarge not afraid, 
not threatened. Sarge not angry, not mad. Sarge, boom, boom. 
Sarge, boom, boom, boom. Sarge, boom, boom. Sarge is gone. No 
more Sarge. Sonja and Birdie. Birdie and Sonja. Joe, Amanda lying 
kitchen, here, there, blood. No, leave. Scott, remember exactly 
what Scott did. Shot the lock walked in the kitchen. Sonja, where’s 
Birdie? Sonja here. Joe, bayonet, door, Amanda. Boom, boom, boom, 
blood. 

 Demons. Ha, ha, ha, ha, oh, Lord, oh, you. 17

 When the judge cut Panetti off at that point, telling the defendant, “Mr. 
 Panetti, let’s stop,” Panetti replied, “You puppet.” 18

 Panetti ended the guilt-innocence phase of his trial with a rambling, al-
most incoherent summation, which concluded with the following remarks to 
the jury: 

 How long did this deliberate and that deliberate? I don’t think—I 
think that you are all way beyond, and this ain’t no show, and there 
ain’t no body in this point, any evidence, and I proved without a 
preponderance of a doubt that I didn’t know right from wrong and 
that I was insane, not lay experts or doctors, and in your hearts ev-
erybody knows. Do you honestly think any of you are going to go 
home after making the decision and second guess it? I think with-
out a hesitation you won’t, and God bless Texas. Thy will be done. 
Oh, the law sometimes sleeps, but it never dies. 19

 Because Panetti had never presented any evidence regarding his mental state 
at the time of his crime, an essential element in any insanity defense, it came 
as no surprise to anyone—other than perhaps the defendant himself—that the 
jury convicted him of capital murder after less than 2 hours of deliberations. 

 The same jury that convicted Panetti would then hear evidence regarding 
whether or not he should be put to death for his crimes. To impose a sen-
tence of death, the jury would have to conclude that if not executed, Panetti 
would pose a continuing threat to society. They would also have to conclude 
that—considering all of the evidence including the offense, the defendant’s 
character and background, and the defendant’s moral culpability—there were 
insuffi cient mitigating circumstances to warrant that a sentence of life im-
prisonment rather than a death sentence be imposed. 

 The prosecution presented lay testimony about assault and death 
threats Panetti allegedly made to law enforcement offi cers during his pretrial 



scott panetti

89

 incarceration. The state was also allowed to present the expert testimony of 
a notoriously controversial Texas psychiatrist, Dr. James P. Grigson, known 
in Texas and elsewhere as “Dr. Death” for his well-established track record 
of testifying for the prosecution in the sentencing phase of capital murder 
trials. 20  In response to a hypothetical question crafted by the prosecutor to 
match the facts of Panetti’s case, Grigson—who was expelled that same year 
from the American Psychiatric Association for making predictions of danger-
ousness about capital defendants (such as Panetti) he had never examined 21 —
told the jury that Panetti would be a future danger to society if not executed. 
Grigson also testifi ed that the danger posed by Panetti could not be reduced 
by any psychotropic medications. 

 After 4 hours of deliberation, the jury sentenced Panetti to death by le-
thal injection. 

 Observers of the trial were appalled, and jurors said they would not have 
sentenced Panetti to death had he been represented by counsel. A psychiatrist 
who attended the trial said, “My main impression was why was the Judge al-
lowing this crazy man to defend himself. I thought to myself ‘My God. How 
in the world can our legal system allow an insane man to defend himself? 
How can this be just?’ I not only thought that Scott was incompetent, but 
that it was not moral to have him stand trial. It was terribly wrong. I did not 
know that our legal system would allow an insane man to represent himself 
in his own trial.” 22

 Another psychiatrist who observed the trial commented that 

 Scott literally enjoyed the spectacle of the Courtroom where he was 
the center of attention. Scott enjoyed the trial since he was getting 
attention and was being allowed to act like an attorney . . . Scott was 
acting out a role of an attorney as a facet of the mental illness, not 
a rational decision to represent himself at trial . . . Scott was acting 
as his own attorney from his paranoid fear that the attorneys were 
out to get him . . . Scott gave a rambling presentation that showed 
he could not think clearly nor understand what information was 
important in his trial . . . The trial gave Scott the opportunity to get 
the attention that a paranoid person so desperately needs. 23

 Panetti’s standby attorney, who sat through the entire trial unable to offer 
any assistance, said, “This was not a case for the death penalty. Scott’s life his-
tory and long term mental problems made an excellent case for mitigating 
evidence. Scott did not present any mitigating evidence because he could not 
understand the proceeding . . . In simple terms, by representing himself, he 
hung himself. Scott’s incompetence prevented him from asking for or using 
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my assistance as his standby. I was not able to assist Scott in any meaningful 
way because he was so mentally incompetent. As a result, his trial was truly a 
judicial farce, and a mockery of self-representation. It should never have been 
allowed to happen or, at least, stopped.” 24

 This same attorney later reported that he had interviewed two of the 
jurors after the trial: “[They] told me that Scott probably would not have re-
ceived the death penalty if the case had been handled differently . . . In short, 
the jury was grossly ‘over-exposed’ to Scott. Since Scott presented no real 
evidence of insanity other than his own behavior, the jury had no trouble 
with a guilty verdict. Unfortunately, they were also scared to death of Scott 
and they were fearful that somehow, someway, Scott might get out of prison. 
They gave him the death penalty to avoid this possibility.” 25  Another attor-
ney discussed the case with a couple of other jurors. As he reported, “They 
said that if Scott had been represented by attorneys that he would not have 
received the death penalty . . . They knew he had a long term mental history, 
but, because he scared them they voted for death.” 26

 Following his conviction and sentencing, Panetti was represented by 
counsel on appeal, but the courts routinely rebuffed arguments that Panetti 
should never have been found competent to stand trial, should not have been 
permitted to represent himself, should have been found insane, and should 
not have been sentenced to die. With regard to Panetti’s decision to repre-
sent himself—which the courts have all upheld—one appeals court held that 
“whether he [was] competent to represent himself is immaterial; the appro-
priate question is whether he [was] competent to choose the endeavor.” 27  Once 
Panetti’s self-representation was affi rmed, the appeals courts had no diffi culty 
justifying his conviction and death sentence. He had the burden of proving 
his insanity, they said, but presented no evidence whatsoever regarding his 
mental state at the time of the killings. Moreover, the fact that he represented 
himself in court while taking no psychotropic medications, the courts said, 
undercut his argument that he was psychotic at the time of the killings be-
cause he had not taken his prescribed medications during the preceding week. 
As for the death sentence, the courts held that Panetti’s criminal acts, his 
threats and assaults on others, and Dr. Grigson’s testimony all established his 
dangerousness and overcame any argument for mitigating circumstances that 
would warrant a sentence of life in prison rather than death. 

 After exhausting Panetti’s appeals to the Texas state courts, his appellate 
attorneys turned to the federal courts in an effort to prevent the convicted 
murderer’s execution. In the face of Panetti’s scheduled February 5, 2004, ex-
ecution, the attorneys asked a federal district court on January 26, 2004, to stay 
the execution on the grounds that their client was incompetent to be executed. 
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 Two days later, the stay was denied. In denying the stay, the court con-
cluded that because Panetti’s attorneys were relying on psychiatric evalua-
tions from 1997 they had thus presented no evidence regarding his  current
mental state. As a result, the court held, “the defendant has failed to raise a 
substantial doubt of the defendant’s competency to be executed.” 28  After de-
nying a second request for a stay, the court also denied Panetti’s request for 
funds to employ an expert to examine him and opine as to his current mental 
state. 

 Literally fi ghting for their client’s life just days before he was to be ex-
ecuted, Panetti’s attorneys had him examined by a renowned forensic psy-
chologist, Dr. Mark Cunningham. Dr. Cunningham, who has been honored 
by the both the American Psychological Association and the Texas Psycho-
logical Association for his work on death penalty cases, evaluated Panetti on 
death row just days before he was to be executed. On February 3, 2004, Cun-
ningham reported, 

1. Mr. Panetti’s thought processes are markedly disorganized, so 
that it is impossible for him to maintain a linear and logical train of 
thought. More specifi cally, he exhibits fl ight of ideas (spontaneously 
shifting in conversation from one topic to another with no obvious 
connection), tangentiality (using any inquiry as a starting point to 
expand into other subjects), and circumstantiality (providing exces-
sive and irrelevant detail). His responses to inquiry were repeatedly 
irrelevant, and he had to be continually interrupted and redirected. 
Often he answered in ways that seemed satisfactory to him, but in 
fact had not addressed the inquiry at all or only in the most oblique 
fashion. 

2. Mr. Panetti exhibited delusional beliefs incorporating both 
grandiosity and paranoia. He expressed a conviction that he is the 
target of evil forces that would seek to prevent him from preach-
ing the gospel. He described that the Satanic forces arrayed against 
him included not only the Wicken [sic] national headquarters in 
Wisconsin, but also reached even into “the administration.” Mr. Pa-
netti attributed the primary reason for his execution to the efforts 
of these evil forces to prevent him from continuing to preach the 
gospel. 

3. Mr. Panetti expressed the belief that God may render him invul-
nerable to lethal injection so that he may go on preaching the gospel. 

4. Mr. Panetti reported that he promptly tears up and fl ushes 
any legal correspondence or documents regarding his case, as these 
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are “classifi ed documents” and he fears they may fall into “enemy 
hands.” 

5. He has no insight into his psychotic thought processes or 
continuing mental illness, describing that he is a “born again April 
fool” who God has healed from Schizophrenia and any associated 
need for medication or treatment. 

 My diagnostic impression is that Mr. Panetti is actively psychotic, 
and suffers from a disorder on the Schizophrenic and/or Schizo-
affective spectrum. 29

 One day before Panetti was to be executed, the federal court issued a stay 
of execution based on Dr. Cunningham’s report. The legal underpinnings of 
that stay of execution lay in the U.S. Supreme Court’s 1986 decision in  Ford 
v. Wainwright.  Like Panetti, Alvin Ford had been convicted of capital mur-
der and was sentenced to die. Though neither his competence nor his mental 
state at the time of the crime was an issue in his trial or appeals, Ford became 
seriously mentally ill while on death row. Seeking to block his execution, his 
counsel invoked a Florida law governing the determination of an inmate’s 
competency for execution. 

 The Florida law barred execution of a convicted capital defendant unless 
he had “the mental capacity to understand the nature of the death penalty 
and the reasons why it was imposed upon him.” 30  Florida law also provided 
that such a determination was to be made by mental health experts appointed 
by the state, with the fi nal determination resting with the governor. Ford 
was examined by three state-appointed psychiatrists in a 30-minute, jointly 
conducted group interview. Although these state-appointed psychiatrists con-
cluded that Ford understood the death penalty, four other psychiatrists found 
him psychotic, unable to understand the death penalty, and unable to under-
stand why it was being applied to him. Accepting the fi ndings of the state-
 appointed panel, the governor issued a nonreviewable decision that Ford was 
competent to be executed. 

 Ultimately, Ford’s case made its way to the U.S. Supreme Court, which 
took the occasion to hold that “[t]he Eighth Amendment prohibits the State 
from infl icting the penalty of death upon a prisoner who is insane” 31  and that 
the level of process provided by the Florida law was constitutionally inad-
equate. Although the plurality of four justices did not defi ne “insanity” in 
this context, Justice Powell, in a concurring opinion, wrote that “I would hold 
that the Eighth Amendment forbids the execution only of those who are un-
aware of the punishment they are about to suffer and why they are to suffer 
it.” 32  As for the type of process required to determine whether a death row 
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inmate was “insane” and thus unfi t for execution, Justice Powell, also concur-
ring with the plurality, wrote, 

 I would not require the kind of full-scale “sanity trial” that Justice 
Marshall appears to fi nd necessary . . . We need not determine the 
precise limits that due process imposes in this area. In general, how-
ever, my view is that a constitutionally acceptable procedure may be 
far less formal than a trial. The State should provide an impartial of-
fi cer or board that can receive evidence and argument from the pris-
oner’s counsel, including expert psychiatric evidence that may differ 
from the State’s own psychiatric examination. Beyond these basic 
requirements, the States should have substantial leeway to deter-
mine what process best balances the various interests at stake . . .  33

 In Panetti’s case, after granting a stay of execution, the federal court de-
termined that the process Texas followed in determining Panetti’s “sanity” or 
competence to be executed was fl awed and did not comport with the mandates 
of Ford v. Wainwright  or even those imposed by the state’s own law. Specifi -
cally, the court held that the state’s “failure to ‘receive evidence and argument 
from the prisoner’s counsel, including expert psychiatric evidence that may 
differ from the State’s own psychiatric examination,’ was a violation of due 
process under Ford  . . . ” 34

 Having concluded that the Texas authorities failed to provide due process 
in adjudicating Panetti’s claimed “insanity” or lack of competence to be ex-
ecuted, the federal court took the unusual step of conducting its own eviden-
tiary hearing into the question. Panetti’s attorneys presented the testimony 
of three psychologists, Cunningham, Dr. Mary Alice Conroy, and Dr. Susana 
Rosin, and a psychiatrist, Dr. Seth Silverman. The prosecution countered 
with the testimony of a psychologist, Dr. George Parker, and a psychiatrist, 
Dr. Mary Anderson. 

 On the defense side, Dr. Conroy testifi ed that Panetti suffered from a 
form of schizophrenia and did not understand that he was to be put to death 
for killing his in-laws but rather believed his punishment was “part of a spiri-
tual warfare that’s been going on since the middle 1980s”35  and was aimed at 
keeping him from preaching the word of God. Dr. Rosin also testifi ed that Pa-
netti suffered from schizophrenia and lacked a rational understanding of why 
he was to be executed: “He told me that he has been on death row, basically 
been put there to preach the gospel, that he’s there to help and save other 
inmates; that there has been a conspiracy to kill him for years; and that the 
forces of evil, demons, devils, are basically set against him.” 36
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 Dr. Silverman testifi ed that he found Panetti to be paranoid, irritable, 
grandiose, tangential, and pressured. Silverman told the court that “[h]e can’t 
keep all his thoughts together, and at times, they just don’t make a lot of 
sense . . . ” 37  The psychiatrist added that “[h]e doesn’t believe or doesn’t un-
derstand that the reason he’s going to be executed is because he killed his in-
laws. He doesn’t believe that that’s the reason . . . ” 38  Asked what Panetti told 
him regarding his understanding of why he was to be executed, Silverman 
replied, “Because he preaches the word of the gospel.” 39

 Dr. Cunningham testifi ed in rebuttal to the prosecution’s two witnesses 
that although Panetti understood that the State of Texas was going to execute 
him, his delusions kept him from recognizing the state as “a lawfully consti-
tuted authority.” 40  Instead, Cunningham told the court, Panetti saw the state 
“as being in league with the forces of evil to prevent him from preaching the 
Gospel.” 41  As Cunningham explained, 

 I asked him why he is on death row, why he is going to be exe-
cuted . . . He said, for preaching the gospel of Jesus Christ, and he 
went on to say that they don’t want him to go back to Wisconsin 
preaching the gospel, and that the anti-Christians were there. And I 
said, who are they? And he said, well it’s the national headquarters 
for the Wickens [sic]. And then he went on to describe that this con-
spiracy goes up into the highest levels of the administration. 42

 The two experts called by the prosecution, Drs. Parker and Anderson, had 
jointly interviewed Panetti for “a little over an hour” and written a joint re-
port on Panetti’s competence for execution. 43  On direct examination, Parker 
testifi ed that, upon interview, Panetti had insisted on discussing religion and 
had been uncooperative. Thus, the psychologist testifi ed, he had been unable 
to reach any conclusions based upon the interview alone. Instead, he testifi ed 
further, he relied on a review of records and correspondence, some written by 
Panetti. Having reviewed some of Panetti’s letters, Parker said, “Well, I mean, 
it’s—he can be reasonably clear and lucid at times, so I don’t know why in the 
world he couldn’t understand what the state is up to here and what this is all 
about.” 44

 Parker went on to testify as to the fi ve opinions included in the report he 
prepared jointly with Dr. Anderson: 

 The fi rst one is that Mr. Panetti is able to understand direct ques-
tions about his past as well as his present. And he could answer 
questions about relevant legal issues regarding his execution if he 
were willing to do so. Number two, Mr. Panetti consciously chose 
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not to answer our interview questions about his past and present, 
as well as questions about legal aspects of his execution. Number 
three, Mr. Panetti deliberately and persistently chose to control and 
manipulate our interview . . . by defl ecting the interview into reli-
gious topics. 

 Number four, Mr. Panetti knows that he is to be executed and 
that his execution will result in his death. And number fi ve, al-
though Mr. Panetti chooses not to discuss the reason that he is to be 
executed, he has the ability to understand the reason that he is to be 
executed.45

 On cross-examination, Panetti’s attorney was able to establish that, de-
spite what Parker had testifi ed to on direct examination, Panetti had not been 
uncooperative with the prosecution experts’ interview: 

 Q. He didn’t attempt to leave the room, did he? 
 A. I don’t think so, no. 
 Q. He remained in the room? 
 A. Yes. 
 Q. He didn’t stand mute? 
 A. He didn’t? 
 Q. Stand mute? Say nothing? 
 A. Oh, no. 
 Q. He responded in some fashion to your questions? 
 A. Well, let’s say he responded. I’m not sure it was always to my 

questions. But he was—he talked most of that hour, yes. 
 Q. During your interview, you asked him, why are you in prison 

and he said, in order to preach the gospel of the living king, 
didn’t he? 

 A. Yes. 
 Q. So he answered your question, didn’t he? 
 A. Yes. 
 Q. So he answered your question, didn’t he? 
 A. That question, I think he did. 
 Q. Okay. You asked him, you are on death row right now. Why? 

And he said, they don’t want me to preach the word of God, 
right?

 A. Right. 
 Q. So he answered your question then, too, didn’t he? 
 A. Right.46
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 Dr. Anderson’s testimony was challenged on the grounds that it would 
violate the attorney-client privilege. From the evidence it appeared that a de-
cade earlier Panetti had been evaluated by another psychiatrist, Dr. Coons. 
According to Coons, he had been accompanied by Anderson during one of his 
interviews of Panetti. If Anderson had participated in or even observed that 
evaluation, any information she derived from that contact would have been 
protected by the attorney-client privilege because Coons, who was apparently 
her mentor, had been retained by Panetti’s appellate counsel. Anderson de-
nied any recollection of having met Panetti prior to her joint evaluation of 
him with Parker. Surprisingly, the judge held that even if Anderson had been 
part of the evaluation of Panetti by Coons, her current testimony was admis-
sible because the objection to it should have been made “way long before the 
last minutes of any hearing” and because “anything that occurred with, if it 
did occur with Dr. Anderson—she says she doesn’t remember it—would have 
been derivative of Dr. Coons just taking her to see his client—I assume it was 
because I don’t know one way or the other.” 47

 After this lengthy argument over privilege, Anderson testifi ed that she 
had been unable to evaluate Panetti’s competence for execution, largely because 
Panetti had not been cooperative in the single-hour interview she conducted 
jointly with Parker. Contrary to Parker’s admission on cross-examination, An-
derson testifi ed that Panetti would not directly answer the question of why 
he was on death row awaiting execution. Minutes later, however, Anderson 
engaged in the following dialogue with the prosecuting attorney: 

 Q. Did you ever ask Mr. Panetti if he understood why he was going 
to be executed? 

 A. I did. 
 Q. What was his response? 
 A. I asked him a number of times, but ultimately, he talked about 

his belief that people were wanting him to be executed for 
preaching. And I can quote that, if you like. 

 Q. So, essentially, he was telling you that he was being executed to 
prevent him from preaching the gospel? 

 A. Yes. 
 Q. In your opinion, does that render him unable to understand why 

he’s being executed? 
 A. No. 
 Q. Why not? 
 A. Well, I think one can have a belief that there is—everything has 

a purpose, and I think he may believe that he is now there for 
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a purpose, which is to preach the bible [ sic ], and that if he’s 
executed, then he is being stopped from doing so. But his capac-
ity to understand the bible [sic ], to understand history, movies, 
other things that he referenced, tells me that he has the capac-
ity to understand the facts of why he’s being executed. 48

 Based upon all of this expert testimony as well as the testimony of sev-
eral other lay witnesses, the court concluded that Panetti was competent to 
be executed because he met three criteria: (1) he knew that he committed 
two murders; (2) he knew that he was to be executed; and (3) he knew that 
the reason given by the state for his execution was his commission of the 
murders. 

 Panetti’s attorneys appealed the federal district court’s ruling, maintaining 
that the court had applied an improper legal standard in determining Panetti’s 
competence to be executed. They argued that under  Ford v. Wainwright,  the 
proper standard is not simply whether the convicted capital defendant knows 
the reason the state has given for his pending execution, but whether he has 
a rational understanding of the state’s reason for the execution. Panetti, the 
defense attorneys argued, lacked such a rational understanding because he 
believed that, despite what the state said about its motives for executing him, 
the state’s actual motivation was to prevent him from preaching the gospel. 

 In 2006, the U.S. Court of Appeals for the Fifth Circuit affi rmed the trial 
court’s determination, holding that the proper standard was that enunciated 
by Justice Powell in his concurring opinion of  Ford v. Wainwright,  namely 
that “the Eighth Amendment forbids the execution only of those who are 
unaware of the punishment they are about to suffer and why they are to suf-
fer it.” 49

 In 2007, the U.S. Supreme Court reversed the decision of the U.S. Court 
of Appeals for the Fifth Circuit and remanded the case to the U.S. District 
Court “for further proceedings consistent with this opinion.” 50  In a 5–4 deci-
sion, the Supreme Court held that the lower court’s test for competency to be 
executed was “too restrictive” because it “treats a prisoner’s delusional belief 
system as irrelevant if the prisoner knows that the State has identifi ed his 
crimes as the reason for his execution.” 51

 Acknowledging that “[t]he opinions in Ford . . . did not set forth a precise 
standard,” the Court observed that “the Ford opinions nowhere indicate that 
delusions are irrelevant to ‘comprehension’ or ‘awareness’ if they so impair 
the prisoner’s concept of reality that he cannot reach a rational understanding 
of the reason for the execution. If anything, the Ford majority suggests the 
opposite.” 52
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 Although the Court declined to “attempt to set down a rule governing all 
competency determinations,” a majority of the justices agreed that “[g]ross 
delusions stemming from a severe mental disorder may put an awareness of 
a link between a crime and its punishment in a context so far removed from 
reality that the punishment can serve no proper purpose.” 53  Thus, they held, 
Panetti’s “submission . . . that he suffers from a severe, documented mental 
illness that is the source of gross delusions preventing him from compre-
hending the meaning and purpose of the punishment to which he has been 
sentenced . . . should have been considered.” 54



 7 
 Eric Smith 

On the morning of August 2, 1993, Derrick Robie’s mother packed him a 
lunch and sent the 4-year-old off to a summer recreation program, just 

several hundred yards from the family’s home. Derrick had never walked the 
short distance alone, but this day his mother, Doreen, was caught up caring 
for Derrick’s infant brother, who was teething, so she let the preschooler set 
out on his own. 

 And who could blame her? The program was right at the end of the 
Robie’s short, quiet street. The path was straight, and there were no roads to 
cross. Derrick was independent for his age and knew the way—indeed knew 
his way all around the tiny, close-knit upstate New York village of Savona. 
Of course, Doreen Robie had warned her son to stay away from strangers, 
but the odds Derrick would encounter a stranger on his short walk down an 
isolated dead-end street in this rustic rural town with a population of about 
970 were somewhere between slim and none because virtually everyone in 
town knew each other. 

 But that morning Derek Robie did run across a person he had seen before 
but did not know. The person Derrick encountered offered to show him a 
shortcut to the recreation program. Was this person a “stranger,” the sort of 
individual his mother had warned him to stay away from? Derrick thought so 
and said so, responding that his mother had told him “not to go with strang-
ers.” 1  Derrick stood his ground but was fi nally persuaded by the promise that 
if he took the shortcut he would “beat everyone else” to the program. 2

 Minutes later, indeed less than 5 minutes after he had left home, Derrick was 
lured into a thinly wooded vacant lot, grabbed from behind, placed in a choke 
hold, and strangled. His lunch was dumped to the ground and the Kool-Aid he 
was carrying was poured over him. Derrick was then repeatedly bludgeoned with 
rocks before suffering the fi nal indignity of having his pants pulled down and 
part of a tree branch shoved four inches into his anus. Derrick’s assailant rushed 
off but returned moments later to make sure that the youngster was dead. 

99
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 Two hours later, when it was discovered that Derrick had never arrived at 
the recreation program, police offi cers and dozens of volunteers set out to fi nd 
the missing child. Within about 4 hours they found his 40-pound, 45-inch 
body right where the killer had left it—less than 100 yards from his home. 
An autopsy showed that Derrick died from multiple blunt force injuries and 
manual strangulation. Despite the desecration of the body, no semen or other 
evidence of sexual trauma was found. 

 State and local police immediately closed off the area surrounding the 
village, stopping all cars entering or exiting Savona. A state police profi ler 
was called to the scene and quickly pronounced the killer an older pedo-
phile, possibly a sex crime parolee. While police combed parole records 
looking for a suspect, searched for a pickup truck seen near the crime scene, 
fi elded hundreds of calls offering tips, and interviewed over 500 people, the 
townspeople, especially those with children, were paralyzed with fear and 
anguish. 

 One of those parents worried about the perpetrator, dubbed an “animal” 3

 by many local residents, was Tammy Smith, a Savona mother of three older 
children. Like other parents in the community, Smith was horrifi ed by the 
crime but she was also especially concerned because her 13-year-old son, Eric, 
had been in the vicinity of the recreation program around the time Derrick 
Robie was killed. Smith questioned Eric and came away with the thought that 
he might have seen something or been threatened by someone that morning. 

 Three days after the slaying, Smith took Eric to the police command post, 
where he was questioned by detectives. In two morning interviews totaling 
45 to 50 minutes, Eric told the police very little, but they were struck by 
what they later identifi ed as “discrepancies” in his story. 4  Later that day, three 
offi cers questioned Eric and he admitted for the fi rst time that he had seen 
Derrick the morning of the killing. Twice during this interview, Eric became 
tearful; once he asked, “Do you think I did it?” 5  The police reassured Eric that 
they did not believe he had killed the 4-year-old, but later that day they asked 
Eric to come to the crime scene area and review his actions from the morning 
of the killing. While doing so, Eric asked the offi cers, “What would happen to 
the person who did it?” 6

 The next day, at the request of the police, Eric again reenacted the events 
of the morning Derrick was slain, this time while being fi lmed with a video 
camera. Later that day, detectives again questioned Eric, pressing him on what 
they saw as inconsistencies among his stories and reemphasizing the need for 
complete accuracy. Getting no further with the boy, police sent Eric home, 
where, for the next 2 days, he discussed the case with his parents, grandfather, 
and great-grandfather, a former police offi cer. 
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 Eric’s family felt that the boy was hiding something. As his stepfather 
later said, “Something inside me just kept saying, ‘There’s something wrong 
here. Something’s not right.’” 7  Two days after his last encounter with the 
police, Eric was gently pressed by his parents to tell them the truth. In his 
mother’s words, “[W]e stressed how important it was that he tell the truth, 
that this is serious. And that if someone threatened him, to tell us. If he knows 
anything to tell us.” 8

 The Smiths suspected that Eric had seen Derrick’s killer and was perhaps 
too frightened to tell them what he had observed. After about half an hour of 
prodding from his mother and great-grandfather, Eric turned to his mother 
and confessed to the crime. “Mom, I did it,” 9  he said. “I snapped and I done 
it.” 10  “I’m sorry, Mom. I’m sorry. I killed that little boy,” he added. 11  Tammy 
Smith responded by shaking her son, demanding more details, and asking 
why Eric had committed such a heinous crime. As she would later recall, “He 
just kept saying, ‘I don’t know. I don’t know. I don’t know why. I’m sorry. I’m 
sorry.’ And I’m yelling and screaming and bawling and everything at once.” 12

 Eric’s great-grandfather, a retired sheriff’s deputy, responded by calling 
a current deputy and telling him that Eric was the killer and that “[t]he boy 
needs help.” 13  The deputy then set up a meeting with the local prosecutor, who 
arranged to have police question Eric in the district attorney’s offi ce. Eric was 
given his Miranda  warnings (the familiar statement of a suspect’s right to 
silence and counsel). Eric said he understood these rights but then had to ask 
what an attorney was. After being told that an attorney was a lawyer, Eric was 
questioned for about 3 hours and gave a detailed confession to the grisly kill-
ing of Derrick Robie. Among other things, Eric told the police the following: 

 I looked to the left and saw a little kid with blonde hair, a whitish 
tee shirt, carrying a bluish/brown with designs bag. He was walk-
ing toward Rec. I turned around and went up behind him and when 
I was within ten feet I said “Hey kid.” The kid turned around as 
I caught up with him. At that point I knew I wanted to take him 
someplace and hurt him . . . I asked the kid if he wanted to go to Rec 
by way of a short cut, through the woods and beat everybody there. 
The kid said “No I’m not supposed to.” I said “It’s OK, I’m right 
here.” . . . The kid then followed me through the empty lot . . . I let 
the kid go in front of me. When we got inside the trees . . . I put 
my arm around his neck. I was standing behind him. The kid then 
dropped his lunch. I continued squeezing harder as the kid made 
fi sts and swung his arms trying to get away . . . I was going to hold 
him against the tree and choke him with my hands. As I started to 
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release him, he made a noise like he was trying to gasp some air, a 
weird noise. So I said “forget it” and squeezed harder. I let go after 
30 seconds or so. He didn’t make any noise so I let him down on the 
ground . . . His eyes were closed and I don’t know if he was breath-
ing. There was a little rock lying beside him and I hit him in the 
head three times. I picked up a bigger rock . . . I threw the rock with 
both hands down onto his head. At this point blood began running 
from his nose and the rock fell to the side. Two more times I picked 
up the rock and threw it onto his head . . . I then picked up another 
big rock . . . I threw that rock into the middle of his chest. 

 Now I remember that while he was lying on the ground, before 
I hit him with any rock, he was gasping for air. I dumped his lunch 
out onto the ground which consisted of a sandwich, cookie, koolaid 
[sic ], plastic reusable container and something else which I can’t re-
call. Also I saw a paper napkin and put it in his mouth . . . As I tried 
to stuff the baggie in his mouth he bit me . . . It hurt but left no 
marks. I pulled my fi nger and the baggie out and threw the baggie 
down. I then began hitting him in the head with the rocks. 

 . . . I picked up the koolaid [sic ] and poured it on his face on the 
right side of his temple area where I had hit him with the small 
rock and on his chest. At this point I don’t know whether I had 
pulled down his pants or not . . . I must have taken them down. I 
then looked around for a stick and picked one off a tree . . . I then 
fl ipped him over and put the stick up his butt . . . I then left the 
area . . . After about 5 minutes at Rec I went back to the body . . . I 
was worried if he wasn’t there he might say something . . . I fi gured 
if he’s dead, and I believed he was I won’t have to worry about any-
thing . . . When I arrived back at Rec it started thundering and stuff 
and Bill Horn the director told everyone to go home . . .  14

 Following his confession, Eric’s family felt betrayed because instead of 
pressing charges against the 13-year-old in Family Court, where he could be 
remanded to a juvenile treatment facility for the “help” they felt he needed, 
the prosecutor almost immediately announced that he planned to charge Eric 
with murder and require him to stand trial in adult criminal court. Under 
New York’s “juvenile offender” law, minors as young as 13 may be tried as 
adults when charged with murder; to be tried as an adult for any other serious 
violent crime, a youngster must be at least 14 years old. 15  Although the stat-
ute allows the criminal court judge to transfer such a case to Family Court, 
the judge may not do so without the consent of the prosecutor. 
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 Almost as soon as he was appointed, Eric’s attorney realized that his cli-
ent had to be a seriously disturbed youngster. He pleaded with the prosecutor 
to have the boy examined by a psychologist or psychiatrist before condemn-
ing him to an adult criminal trial and possible life sentence. The prosecu-
tor, however, refused to consider any psychological or psychiatric evidence 
in making his decision not to permit the case to be heard in Family Court. In 
explaining his judgment, the prosecutor seemed to be most concerned about 
the privacy that Family Court would permit the 13-year-old defendant. As he 
stated, “If this case were whisked into the ‘black hole’ of Family Court, the 
public would never learn the outcome of the matter.” 16

 Questioned later about why he did not want a psychological and/or psy-
chiatric evaluation of Eric before requiring him to stand trial as an adult at 
the age of 13, the prosecutor said, “Oh, I suppose I could have recommended 
it, yes . . . It wasn’t something I considered, OK? Under our system, that’s not 
my job. It’s not my burden, OK?” 17  As he also explained, “This isn’t an ac-
cident of youth, this is a calculated act . . . ” 18  Moreover, the prosecutor said, “I 
truly believe that Eric Smith was a budding serial killer.” 19

 Referring to Eric and his crime, the prosecutor made it clear that he be-
lieved Eric to be evil, not mentally ill: “There are clearly people who make 
choices which refl ect pure evil. In—in my view, this heads the list.” 20

 When it was suggested by a journalist that “[a]ny 13-year-old who com-
mits murder must be in some way nuts,” the prosecutor replied, “I agree with 
you. That’s not what’s at issue here. Did he know what he was doing? Did 
he know when he was strangling Derrick, that he was strangling a child, a 
person? And if he knew that what he was doing was wrong, that he shouldn’t 
have been doing it, then he can have every psychological, psychiatric problem 
in the world, and he’s still responsible for what he did.” 21

 Unable to shake the resolve of the prosecutor to try the case in adult 
criminal court, and faced with overwhelming evidence of his client’s guilt, 
Eric’s attorney began looking for evidence that would support a defense of 
insanity and/or extreme emotional disturbance. Under New York insanity 
law, Eric could be found “not responsible” (i.e., “insane”) if his attorney could 
prove that when he killed Derrick Robie, as a result of mental disease or de-
fect, he lacked substantial capacity to know or appreciate either the nature 
and consequences of his conduct or that his conduct was wrong. 22

 Even if the defense attorney failed to prove his client “insane,” Eric could 
avoid a murder conviction if he could prove that at the time of the killing, Eric 
was suffering from an “extreme emotional disturbance for which there was a 
reasonable   explanation or excuse.” 23  In that event, Eric would be guilty only 
of the less serious offense of manslaughter—an offense that did not carry the 
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potential of a life sentence. Indeed, a conviction for manslaughter would take 
Eric’s case out of the adult system because, under New York State’s juvenile 
offender statute, murder is the only crime for which a 13-year-old may be 
held responsible as an adult. 

 It did not take long to unearth evidence that would support both of these 
defenses. Eric’s developmental and psychosocial history was replete with 
psychiatric red fl ags. Tammy Smith suffered from epilepsy and while preg-
nant with all of her children, including Eric, took anticonvulsant medications 
known to be capable of causing birth defects. Eric was born with a somewhat 
odd facial appearance, particularly his small, folded, low-set ears and epican-
thal skin folds on his upper eyelids. Physicians initially reassured his mother 
that if she taped his ears back, they would eventually appear normal; she tried 
that remedy, but it did not work. Years later, physicians would attribute these 
defects to the medications she took while pregnant. 

 More signifi cantly, some of Eric’s early developmental milestones were 
delayed: He did not walk or talk until he was 2 years old. These developmen-
tal delays were also attributed to his mother’s use of anticonvulsant medica-
tions while pregnant. 

 Eric also demonstrated serious behavioral problems early in life. By the 
age of 28 months, he was described by a pediatrician as “a child who is stub-
born and who has temper tantrums at least daily.” 24  From the age of 2 until 
about 3½, Eric also engaged in frequent head banging and breath holding. 

 Eric’s impulsive acting-out would continue right up to and including the 
time of the killing. For example, he manifested the “triad”—three symptoms 
that some mental health professionals believe foretell later violence. 25  He wet 
the bed until age 11, was fascinated with fi re, and killed small animals. 

 Moreover, just a few months before he killed Derrick Robie, Eric physi-
cally attacked his sister, screaming, “I’m going to hurt you.” 26  After that in-
cident, Eric told his stepfather, Ted Smith, “Dad, I need help.” 27  Ted suggested 
that Eric take out his anger on a punching bag in the garage. Instead, Eric 
punched a tree until his were hands were torn and bloodied. 

 Academically, Eric was also behind. He had speech problems that required 
therapy and, until he was 8 or 9 years old, drooled when he spoke. Learning 
problems forced him to repeat the second and fourth grades. As a result, at the 
age of 13, he was in only the fi fth grade, the same grade as his younger sister. 
His learning disability, diagnosed as “diffi culties with recalling information 
he hears and with remaining on task in the classroom,” was deemed “not 
severe enough to warrant special education placement.” 28

 Because Eric was not placed in special education, he made little progress 
and by age 13 was achieving academically at only the third- or fourth-grade 
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level. Worse, Eric’s odd appearance, learning problems, and impulsivity made 
him not only the class clown but also the target of relentless teasing and bully-
ing by his schoolmates. On an almost daily basis, they mocked his ears and his 
bright red hair and went out of their way to trip him on the school bus. The re-
sult was a depressed youngster with a low self-image, who smoked about a pack 
of cigarettes a day from age 9 on, cried nearly every day, constantly referred to 
himself as “stupid,” and told his family, “I’m never going to be anybody.” 29  One 
school year, after receiving his class picture, Eric scratched his face out of the 
photograph, telling his sister that he was not “good enough” to be included. 30

 Eric’s history also revealed hints that all was not well in the Smith family. 
Eric and his older sister, Stacy, were fathered by Tammy Smith’s ex- husband. 
It was not until Eric was 9 years old that he learned from a classmate that Ted 
Smith was not his biological father. The shock of that revelation was com-
pounded by Eric’s learning that although his natural father had remained 
close to Stacy after divorcing their mother, he wanted nothing to do with Eric. 
Although Eric always denied that he had been abused by either of his parents, 
Ted Smith responded to a question about abusing the children, saying, “Well, 
for quite a few years, I had a little hot temper myself, so it’s hard to say. 
There’s a lot of things I said: ‘Kick their butts up over their shoulders,’ ‘sick 
and tired of their crap,’ ‘sick and tired of you,’ ‘swat them upside the head.’” 31

Worse, Eric’s older sister Stacy, then 16, revealed that Ted Smith had sexually 
molested her when she was 11 and 14 years old. 32  Ted and Tammy Smith ad-
mitted that Ted had fondled Stacy’s breasts on one occasion and that Ted had 
been forced out of the home for a week and had to receive psychotherapy as a 
result of his misconduct. 33

 Finally, Eric’s history revealed that just minutes before he killed Derrick 
Robie, he had been threatened with great bodily harm, not by a parent but by 
a stranger. Tom Van Osdel, a local insurance agent, reported that just before 
the time Derrick Robie was killed, he had been meeting with several other 
agents around a picnic table not far from the crime scene. According to Van 
Osdel, Eric, whom he described as “kind of comical looking,” had been bump-
ing the picnic table with his bicycle when one of the agents threatened Eric. 34

As Van Osdel told it, 

 Here’s a 270-pound guy saying, “I bet I could beat you up.” Or 
“I bet I could beat your head in.” The fi nal comment was, he said, 
“I bet you I have a gun in my glove compartment and I can shoot 
you.” And I said, “Enough of this.” 

 On Eric’s part, he left very quietly and very nicely. I mean, there 
wasn’t like—you know, he didn’t go off and start throwing rocks or 
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anything like this. He wasn’t upset. That is why it just leaves you 
wondering.35

 It was while Eric was leaving this encounter that he fi rst saw Derrick Robie. 
Within minutes Derrick was dead. 

 Although Eric’s history, coupled with the almost inexplicable nature of 
the crime, raised doubts about his sanity, his defense attorney realized that 
in order to convince a jury that Eric was insane or at least acting in a state of 
extreme emotional disturbance at the time of the killing, he would need input 
from a psychologist and psychiatrist. With the court’s approval, which was 
required largely for fi nancial reasons (the doctors’ fees would be paid from 
public funds), Eric’s attorney asked Dr. Peter Cormack, a Rochester clinical 
child psychologist, and Dr. Stephen Herman, a Connecticut pediatrician and 
child psychiatrist, to examine Eric. Neither man was a full-time forensic prac-
titioner, but both had plenty of experience in the courts and had testifi ed in 
other high-profi le cases. 

 Dr. Cormack conducted intellectual and projective testing with Eric and 
reported that 

 [Eric] harbors a great deal of anger and rage . . . that relates to 
feelings of rejection and/or abandonment . . . On occasions when 
this rage builds up to a suffi cient intensity that it is directly ex-
pressed, he can become rather detached from his own actions, taking 
little personal responsibility for what is occurring and not giving 
consideration to anything other than what is happening in the 
moment . . . Depressed mood as well as anger, including angry or 
hostile outbursts, result when his efforts at control do not serve to 
block painful feelings . . . 

 [A]lthough Eric does not demonstrate any signs of signifi cant 
cognitive or intellectual impairment, the mental disease from which 
he suffers is such that he was unable to appreciate either the legal 
or moral implications of his actions at the time of the crime. [It is] 
doubtful that he appreciates these factors even at the present time. 36

 Dr. Herman ordered numerous studies of Eric—including physical, en-
docrinological, and neurological examinations as well as an electroencepha-
logram (EEG)—all of which showed normal results. He concluded that Eric 
suffered from intermittent explosive disorder, the diagnostic criteria for 
which are the following: 

 A. Several discrete episodes of failure to resist aggressive impulses 
that result in serious assaultive acts or destruction of property. 
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 B. The degree of aggressiveness expressed during the episodes is 
grossly out of proportion to any precipitating psychosocial stressors. 

 C. The aggressive episodes are not better accounted for by an-
other mental disorder (e.g., Antisocial Personality Disorder, Bor-
derline Personality Disorder, a Psychotic Disorder, a Manic Episode, 
Conduct Disorder, or Attention-Defi cit/Hyperactivity Disorder) and 
are not due to the direct physiological effects of a substance (e.g., 
a drug of abuse, a medication) or a general medical condition (e.g., 
head trauma, Alzheimer’s disease). 37

 Herman summarized his forensic psychiatric evaluation of Eric as follows: 

 Eric was born with certain constitutional or organic vulner-
abilities . . . born with fetal trimethadione syndrome . . . 
[D]evelopmental delay, school and speech problems [were] all 
part of this syndrome . . . [Eric] suffered from pathological rage 
attacks, as evidenced by his abnormal temper tantrums, breath-
holding spells, and headbanging. As he grew, [he was] unable to 
modulate his anger appropriately . . . [He] grew up with serious 
self-esteem problems . . . unable to ignore the teasing of other 
children . . . academic problems and diffi culties with peers . . . low 
self image . . . [His] family did not provide much in the way of in-
tellectual challenges or psychological support. [He] grew up a lonely 
child, easily hurt . . . cried frequently . . . also developed a sadistic 
side . . . expressed in . . . cruelty to animals and . . . in his attack on 
[Derrick Robie]. At the time of that attack, however, I do not believe 
that Eric meant to kill the child. I believe that his rage overtook 
him . . . and he was completely driven by pathological anger, which 
was then out of his control. Thus, I can say with a reasonable degree 
of medical certainty, that the attack . . . was not a premeditated mur-
der but rather a tragic result of Eric’s pathological rage. 38

 If a jury were to accept Herman’s assessment of Eric and his state of mind at 
the time of the homicide, they would certainly have little diffi culty fi nding 
that he had acted in a state of extreme emotional disturbance and that this 
disturbance had a reasonable explanation. Indeed, although Eric’s attorney 
pleaded his client not guilty by reason of insanity, he explained to Herman 
that he was hoping for a manslaughter verdict based on extreme emotional 
disturbance. 

 The defense attorney’s strategy in that regard may well have been in-
fl uenced by the relative consequences of the possible verdicts. A fi nding of 
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guilt on the murder charge would expose Eric to a sentence of 9 years to life 
in prison. An insanity verdict would see the teenage defendant committed to 
a state forensic unit—a secure psychiatric hospital where he would be sur-
rounded by severely mentally ill patients who had also been found insane—
until such time as a court found him no longer dangerous or mentally ill. In 
view of the nature of Eric’s crime and the community fear it engendered, that 
would likely mean a lifetime commitment. But a fi nding that Eric was guilty 
of manslaughter would have precluded both a prison sentence and a commit-
ment to a secure forensic hospital and required a time-limited placement in a 
state youth facility. 

 Having raised psychiatric defenses, Eric was required by law to submit 
to an examination by an expert selected by the prosecution. As a practical 
matter, the opinion of the prosecution’s expert would be pivotal and possibly 
dispositive. If the prosecution expert agreed with Cormack and Herman, the 
prosecutor would have little choice but to stipulate to a fi nding of insanity 
or allow Eric to plead to manslaughter. If the prosecution expert disagreed 
with the defense doctors, the case would go to trial and a jury would decide 
Eric’s fate. 

 The prosecutor selected Dr. Kathleen Quinn, a general, child, and forensic 
psychiatrist to examine Eric. As is usually the case in matters such as this one, 
Quinn had the benefi t of knowing what Cormack and Herman had already 
determined. Based upon her review of the evidence, Quinn determined that 
Eric suffered not intermittent explosive disorder, but rather attention defi cit 
hyperactivity disorder, which she said was neither a major mental illness nor 
an explanation for the killing. 

 One day short of a year after Derrick Robie was killed, Eric Smith’s trial 
began, following several days of jury selection in which a panel of six men 
and six women were seated. With one notable exception, the prosecution 
case, consisting of 19 witnesses, was routine. Eleven police offi cers detailed 
the results of their investigation, including the circumstances and substance 
of Eric’s confession. The coroner gave perfunctory testimony about ordering 
an autopsy, and the medical examiner testifi ed to the cause of death: blunt 
trauma to the head with asphyxiation as a contributing cause. Several lay wit-
nesses testifi ed, largely to establish a timeline for the homicide. 

 The one prosecution witness whose testimony was not routine was Do-
reen Robie, Derrick’s mother. Her testimony could have been fairly routine, 
had it been kept to the facts as the rules of evidence generally require. But, 
over defense counsel’s strenuous objection, the judge allowed the prosecutor 
to question the grieving mother about Derrick, his activities, interests, per-
sonality, and interactions with other people. After Doreen Robie gave lengthy 
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and touching responses to these questions, the judge felt constrained to re-
mind the jury that her testimony was “elicited and will be used in some pro-
bative manner . . . and not elicited solely for the purpose of sympathy.” 39  The 
court, however, never instructed the jury regarding the issue or issues, if any, 
upon which this testimony was purportedly probative. 

 The case for the defense consisted of eight witnesses: four of Eric’s teach-
ers, one of his neighbors, both his parents, and Dr. Herman. For unknown 
reasons, Dr. Cormack, whose report clearly supported the defenses of insanity 
and extreme emotional disturbance, was not called to testify. 

 Eric’s teachers described him as basically a normal child who was not a 
discipline problem but had problems completing his school work. One teacher 
reported that Eric had once told him that he wanted to punch someone who 
had picked on him. Eric’s neighbor, who had known him for a decade, testifi ed 
that he was a “nice, bright child,” whose behavior changed when he turned 13
and he began being less respectful to adults. 40  Tammy and Ted Smith provided 
the jury with much of Eric’s developmental, familial, and social history. 

 Clearly the key witness for the defense was Dr. Herman. Because Eric 
did not testify, Herman’s testimony would be the only chance—other than 
the confession—the jury had to hear Eric’s description of the killing. Unfor-
tunately, Eric had been unable or unwilling to provide the psychiatrist with 
many details, frequently saying that he did not remember or simply respond-
ing, “I don’t know.” 41

 Eric did, however, tell Herman how he was feeling and what he was think-
ing at the time of the homicide. As Herman related to the jury, during their 
fi rst interview, exactly 1 month after the killing, Eric “said that he just be-
came angry when he saw [Derrick Robie] and said to himself that he wanted 
to hurt him . . . that he was feeling very angry and that he had to let the anger 
out . . . began to choke [Derrick] and . . . said to himself, ‘I can’t let go.’” 42

 Herman then testifi ed that a day later, in his second interview, he had 
asked Eric “why he choked [Derrick], why he used the rocks, why he used 
the stick.” 43  Eric again replied that he was “just angry.” 44  Herman asked, “Did 
you want to kill him?” and Eric replied, “I didn’t think of killing him . . . ” 45

 Herman further testifi ed that when he examined Eric about 6 months 
later, Eric said, “[I]t was the mad switch. I got mad. I got angry. I wanted to 
get it out. I thought about people picking on you, spitting, sister hitting you, 
screaming at you, taking cigarettes and not caring.” 46  Herman added, “He 
said he thought about a girl that he had asked out who supposedly said to 
him, ‘You’re too ugly. I don’t want to go out with you’ . . . and he said [of Der-
rick] ‘He’s smaller and practically helpless. I had to get my anger out on him. 
I wanted to hurt him.’ ” 47
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 Faced with at best a vague explanation for the homicidal act from the per-
petrator himself, Herman explained to the jury his opinion that Eric had been 
in a “deadly rage” symptomatic of intermittent explosive disorder. 48  Herman 
told the jury what it was like to be a child experiencing this disorder: 

 They can become angry very quickly and . . . it can get out of control 
very quickly. They may feel a pressure build-up, a tension that is 
almost unbearable that they can only relieve by doing something 
which is usually violent. People who have this disorder describe feel-
ing as if they are about to explode, feeling as if they have pressure 
building up like they’re a pipe and both ends of the pipe are closed 
off and there is no place for the pressure to go . . . [T]here’s a sense 
of building up of incredible tension, almost palpable physical ten-
sion, that is only released at the time of the rage and the violence 
and after that there is almost a kind of calming that occurs and so 
that after the episodic rage the child may . . . appear to be normal. 49

 Herman went on to explain to the jury that, in his clinical experience, a child 
such as Eric, suffering from intermittent explosive disorder could go “from 
normal to having a rage attack to being normal again sometimes within ten 
or fi fteen minutes.” 50  He also detailed the nature of the stimulus and response 
involved in such attacks: 

 [E]xternally the stimulus for it may be very slight, it may be noth-
ing. It may be somebody coming into their vision that reminds 
them of something else or it may be a word or phrase that some-
body used that just rubbed them the wrong way . . . [O]ther reasons 
in their life [become] almost like the bellows that causes their sort 
of kindling embers to fl are up at that time way out of proportion 
in a very pathological and sick way . . . [T]hey can do damage and 
it’s often to other people . . . [T]he person’s self awareness is either 
severely diminished or disappears entirely and they become dis-
sociated or separated from themselves and at times in an automatic 
fashion do things in their rage and they either are somewhat aware 
or not aware of what they are doing until afterwards and then they 
may remember some of it, all of it, none of it and they can’t explain, 
they can only explain up to a point. 51

 Finally, going from the abstract to the specifi cs of Eric’s case, Herman linked 
his diagnosis of Eric to the legal questions before the jury. As the psychiatrist 
explained, 
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 The mental illness . . . which Eric had on that day defi nitely im-
pacted on his anger and rage which was way out of proportion to 
any kind of provocation . . . [A]t the time of the killing his anger 
put him basically out of control so that . . . [H]e was [so] consumed 
with rage and anger he was not able to monitor himself or modulate 
his anger . . . not able to have insight into what he was doing at that 
moment in terms of what the end result would be . . . Eric was in an 
altered state of mind such that he could not understand or take the 
time to appreciate what the ultimate result would be to his rage and 
anger. [S]o I don’t feel that he was fully aware enough nor could he 
stop himself at the time. 52

 In rebuttal, the prosecution called fi ve witnesses, including Dr. Quinn. 
The lay rebuttal witnesses were called to make very specifi c points that the 
prosecutor would later argue undermined Dr. Herman’s opinion. For example, 
Herman had relied in part on Eric’s claim that he sometimes could not con-
trol his anger after losing school wrestling matches; Eric’s wrestling coach 
testifi ed that Eric “never threw a tantrum or became physically diffi cult after 
wrestling match.” 53  Similarly, Herman relied in part on Eric’s statement that 
he killed a neighbor’s cat and other small animals; a neighbor testifi ed that 
Eric had not killed the cat but had placed an automotive clamp around its 
neck, which her father had to cut off. 

 Quinn told the jury that Eric “struggled with . . . life long emotional issues” 
but suffered only from attention defi cit hyperactivity disorder, “not a major 
mental illness” such as intermittent explosive disorder. 54  She said she rejected 
Herman’s diagnosis because the disorder is rare, mostly seen in adults, and un-
likely to be seen in someone Eric’s age. Moreover, she testifi ed, “when I looked 
I could not fi nd a history to substantiate severe and chronic aggression.” 55

 On cross-examination, however, Quinn acknowledged that, although 
several discrete episodes of aggression grossly out of proportion to any pre-
cipitating stimulus were required to make the diagnosis, she was aware of 
cases in which this disorder arose suddenly and that an individual with this 
disorder may have the disorder at the time of the fi rst episode of violence. 

 Although denying that Eric suffered from a major mental illness, Quinn 
also conceded on cross-examination that on the day Eric killed Derrick, Eric 
would have been “civilly committable” to a psychiatric hospital. 56  In New 
York, as in most states, an individual may not be civilly committed unless he 
or she is both mentally ill and poses a danger to self or others. 

 Quinn also stated, “[W]e are left with . . . purposeful behavior [by] a 
boy who . . . is comfortable and excited by aggression.” 57  Eric’s behavior was 
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 “purposeful,” she testifi ed, because he made rational choices such as moving 
the body to better conceal it and because he indicated that he felt normal at 
the time of the killing, told her he knew that killing Derrick was wrong, and 
said he had slept like “a baby” that night. 58

 Asked on cross-examination if she agreed with Dr. Cormack’s assessment 
that Eric’s rage builds up until it is directly expressed and that when that 
occurs he does not consider anything other than what is happening in the 
moment, Quinn replied, “I would not be able to have an opinion until I un-
derstood whether this is purely derived from the projective tests.” 59  The psy-
chiatrist’s answer was odd in that she had earlier reviewed all of Cormack’s 
reports, notes, and test data. 

 Pressed to explain why an apparently normal 13-year-old boy would sud-
denly commit such a heinous offense, Quinn speculated that Derrick Robie 
“may have been a very unusual or peculiar trigger [who] symbolized some-
one well cared for and as a child successful and competent, all the things Eric 
himself felt he was not.” 60

 Finally, and most importantly from a legal perspective, Quinn testifi ed 
that Eric was not under the infl uence of extreme emotional disturbance at the 
time of the killing and did not lack the capacity to appreciate the nature or 
wrongfulness of his act. 

 After 11 hours of deliberations, the jury rejected Eric’s claims of both 
insanity and extreme emotional disturbance and convicted the teenager of 
intentional murder. One juror who agreed to be interviewed said the jury 
rejected insanity because “[w]e didn’t feel [Eric] had an emotional defect or 
a disease.” 61  As for the mitigating defense of emotional disturbance, she said, 
“We felt there were some emotional problems there, something of that na-
ture, but we had to go with what the law read, which was extreme emotional 
disturbance.” 62

 Eric was sentenced to serve a term of 9 years to life in prison, then the 
maximum sentence possible for a youth convicted of murder under New 
York’s “juvenile offender” law. Both the conviction and sentence were ap-
pealed but were affi rmed by the appeals court. In holding that “the jury’s 
rejection of the defense of mental disease or defect is not against the weight 
of the evidence,” 63  the appellate court focused largely on the testimony of the 
competing expert witnesses: 

 The opinion of Dr. Quinn that defendant does not have the “Inter-
mittent Explosive Disorder” diagnosed by the defense psychiatrist 
is well supported by defendant’s background, medical and educa-
tional records, and recent psychiatric examinations. There is no 
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history of extreme aggression or loss of control supporting 
Dr. Herman’s conclusion that defendant, in response to stress, 
would enter a dissociative state in which he could neither control 
his anger nor understand the nature and consequences of his con-
duct. Although such lack of history presents the possibility that 
defendant’s conduct in killing Derrick represented the acute onset 
of a mental disease, that theory was specifi cally eschewed by the 
defense psychiatrist.   Moreover, the defense was undermined by 
independent proof contradicting several assumptions about defen-
dant’s background relied upon by Dr. Herman in forming his diag-
nosis and opinion. Dr. Herman’s opinion was undercut further by 
the concession   on cross-examination that defendant saw an oppor-
tunity to harm Derrick because there was no one else around, but 
that defendant could have “chosen” to control his anger if others 
had been around. Dr. Herman additionally conceded that defendant 
was sadistic, which Dr. Herman defi ned to mean intentionally cruel, 
and that a sadistic person, in order to derive pleasure from being 
cruel, must be consciously aware of his cruelty. 64

 After serving 9 years behind bars, in high-security juvenile detention facili-
ties and state prison, Eric became eligible for parole in 2002. His application 
for release was summarily rejected. Two years later, in a written opinion re-
jecting Eric’s second bid for release, the parole board wrote, “Despite your 
lengthy incarceration to this point, this panel is of the opinion that should 
you be released at this time, you would continue to pose a clear and present 
danger to the safety and welfare of society . . . Your release would pose an 
unreasonable and unacceptable risk to the safety and welfare of others.” 65

 In 2006, 26-year-old Eric, having then spent half of his life behind bars, 
again applied for parole. Eric told the parole board, “I would like the oppor-
tunity to re-enter society, not because I feel I’ve done enough time . . . but 
I want an opportunity to help someone not commit a crime the way I have 
or help young kids coming into their teenage years . . . I am not trying to go 
out into society and commit another crime, because I know what would hap-
pen if I went out and violated in any way, minor or major. . . . I know I would 
never have an opportunity to re-enter society again.” 66  Although noting that 
Eric had a record of good behavior in prison and had been making the most 
of educational and job training opportunities, the parole board again denied 
release. 
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 8 
 Andrew Goldstein 

Their lives intersected randomly one rainy Sunday in January 1999. Their 
momentary encounter on a New York City subway platform could eas-

ily have gone unnoticed and amounted to nothing more than an exchange of 
a few words between strangers. Instead, the chance meeting between Kendra 
Webdale and Andrew Goldstein not only resulted in a senseless homicide that 
destroyed two lives, but led to a legal precedent that may fundamentally alter 
the way expert testimony is presented in insanity trials. 

 Kendra and Andrew were living in the same city but had little else in com-
mon. Kendra, 33 years old, had grown up in rural Upstate New York, graduated 
from the University at Buffalo, and moved to the big city 3 years earlier in the 
hope of advancing her budding career in screenwriting. While her star had been 
rising for over a decade, Andrew had not been so fortunate. In the preceding 
10 years, 29-year-old Andrew had gone from a promising graduate of the pres-
tigious Bronx High School of Science to a “revolving door” psychiatric patient 
who had been hospitalized more than a dozen times since suffering a psychotic 
break when he was a freshman in college. In the 2 years leading up to January 
1999, Goldstein had been hospitalized on 25 occasions, totaling 193 days. 

 In 1989, while a student at the University at Stony Brook, Goldstein ac-
cused his mother of poisoning him, pushed her, and was admitted to Creed-
moor Psychiatric Center, a state inpatient facility for the mentally ill. At 
Creedmoor, Goldstein was described as suffering from delusions and hallu-
cinations; he heard voices and believed that an organ was growing inside of 
him. He was diagnosed with chronic paranoid schizophrenia with an acute 
exacerbation. A year later, he was again hospitalized with a diagnosis of “bi-
polar disorder with psychotic features.” 1  The next year he was rehospitalized 
at Creedmoor, described as “delusional, psychotic and dangerous” and suffer-
ing from “chronic undifferentiated schizophrenia.” 2

 For the next 4 years, Goldstein was either hospitalized or living in a su-
pervised residence for the mentally ill. During that period, from 1992 to 1996,
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he was variously described by mental health professionals as “actively psy-
chotic,” “highly delusional,” “in need of inpatient psychiatric admission” and 
suffering from “schizoaffective disorder.” 3  Goldstein assaulted staff members 
at Creedmoor, after accusing them of poisoning him, and attacked a fellow 
supermarket shopper who resembled his mother. 

 In 1997 and 1998, Goldstein’s assaultive behavior continued, and he was 
in and out of various psychiatric hospitals. Annoyed by a child in a bookstore, 
Goldstein apparently tilted a table that bumped the child; fl eeing the store, 
he knocked a woman into a bookshelf, injuring her face and eye. In a fast-
food restaurant, Goldstein swung at two women without provocation. While 
waiting at an outpatient mental health clinic, he threw a female psychiatrist 
against the wall, knocked her to the fl oor, and banged her head. During an in-
patient group therapy session, he struck a resident physician, claiming he had 
been unable to control his arms. Later, while aboard a subway train, he shoved 
a woman for no apparent reason. 

 As these events were unfolding in 1997 and 1998, doctors at the various 
hospitals were describing Goldstein with diagnostic terms such as “bipolar 
and manic with psychotic features” and “paranoid schizophrenic.” 4  Accord-
ing to hospital records during this period, Goldstein was “malodorous,” dem-
onstrated “poor personal hygiene,” and was experiencing hallucinations and 
“bizarre delusions”—for example, the hospital charts indicated that Goldstein 
reported “hearing voices telling him to hurt somebody” and believed he was 
being controlled by “Larry” who “likes to eat people’s excrement with a knife 
and fork.” 5

 Despite his assaultive behavior and his increasingly severe mental illness, 
Goldstein was repeatedly released from the hospitals to which he was com-
mitted. During his last hospitalization before his January 3, 1999, encoun-
ter with Kendra Webdale—an inpatient stay that began on November 15,
1998—Goldstein was described as experiencing “command hallucinations” 
and having “delusions of being controlled” by someone who was inhabiting 
his body and removing his brain. 6  On December 2, 1998, he was described in 
hospital notes as evidencing “bizarre delusions” and “thought disorder.” 7  On 
December 6, the notes reported that he “remains delusional” and “still feels 
people are after him.” 8  On December 9, he was described by hospital staff as 
“malodorous,” “unwashed,” and “very delusional.” 9  Four days later, he was 
portrayed in the chart as having improved from psychosis, and on December 
14, 1998, he was discharged from the hospital with a week’s supply of anti-
psychotic medication and a referral to an outpatient clinic for counseling. 

 Soon after discharge, Goldstein stopped taking his prescribed medication. 
When he failed to follow through on the referral for counseling by December 



insanity: murder, madness, and the law

116

26, the clinic mailed him a form letter indicating that unless he contacted 
them by January 6, 1999, his case would be closed. 

 On January 3, 1999, at about 5:00 p.m. , just 3 weeks after he had been 
discharged from the hospital and three days before his outpatient case 
would have been summarily closed, Andrew Goldstein was pacing the sub-
way platform of the 23rd Street station, creating anxiety among the others 
who were there waiting for a train. Kendra Webdale was also there, lean-
ing against a wall, facing an oncoming train. Goldstein asked Webdale for 
the time. She glanced at her watch and replied, “[I]t’s a little after fi ve.” 10

Suddenly, Goldstein grabbed Webdale, picked her up, and threw her onto 
the tracks in front of the train just as it entered the station. Webdale was 
crushed and died instantly. 

 After the incident, Goldstein made no effort to fl ee. Instead, he sat down 
and said, “I’m psychotic. Take me to a hospital.” 11  A motorman operating the 
train confronted Goldstein, telling him, “You threw the woman in front of 
the train.” 12  Goldstein replied, “Yes, can I get a doctor please?” 13  Soon, a police 
offi cer arrived, frisked Goldstein, found psychiatric appointment cards on his 
pockets, and handcuffed him. Goldstein made no effort to resist and told the 
arresting offi cer, “I don’t know the woman. I just pushed her.” 14

 Within hours, Goldstein gave police a videotaped statement, attributing 
the homicide to an overwhelming urge: 

 I walked to the far end of the platform which would be the back of 
the train. As I’m walking I felt a sensation like something was en-
tering me like a ghost or a spirit or something like that. While I was 
walking it fell out of me. When I have the sensation that something 
is entering me I get the urge to push, shove or sidekick. As the train 
was coming—it—the feeling disappeared and came back several 
times . . . 

 As I was standing on the platform there was a woman standing 
waiting for the train. She was facing the incoming train and I was 
standing behind her. I got the urge to push, kick or punch. I pushed 
the woman who had blonde hair. I don’t recall what she looked like. 
But I know she was a white female. When I pushed her she fell onto 
the track and was struck by the train . . . 

 I feel like an aura, or a sensation like you’re losing control of 
your motor systems. And then, you lose control of your senses and 
everything. And then you feel like something’s entering you. Like 
you’re being inhabited. I don’t know. But—and then, and then it’s 
like an overwhelming urge to strike out or push or punch . . . 
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 This is like 10 times this has happened to me. Now this time, 
terrifi c, I mean bang zoom, you know it’s right—right in front of a 
train . . . 

 I shoved her, not knowing which direction I was going, coming or 
going, and then she fell onto the track and then I went into shock, 
horror. I saw the body go under and then I walked away, and then I 
said, “I don’t know.” I threw my hands up and said, “I don’t know.” 15

 At the end of Goldstein’s lengthy videotaped statement, he was questioned 
by a prosecutor, who obviously anticipated an insanity defense in the case and 
did his best to put words into Goldstein’s mouth that would undermine any 
such defense: 

 Prosecutor: You certainly agree that you knew what you were doing 
and you knew it was wrong. 

 Goldstein: Uh Hugh. I got a cold. I don’t know what the heck . . . 
 Prosecutor: That is you pushed her onto the tracks, it was the cause 

of her death? 
 Goldstein: I see. 
 Prosecutor: No, tell me. 
 Goldstein: No, I’m sorry? 
 Prosecutor: Were you listening to what I was saying? 
 Goldstein: Oh no, I’m sorry. 
 Prosecutor: Do you agree or disagree that you knew at the time you 

pushed her that it could cause her death? 
 Goldstein: Well, I wasn’t thinking about anything about pushing 

her. When I—when it happens, I don’t think. It just goes, push, 
you know? It’s like a—like an attack of some kind. I pushed her. 
But I didn’t push her thinking that she would wind up on the 
tracks. I didn’t—didn’t intend to push her in any direction. It 
just happened. It’s like you break loose. I don’t know. 

 Prosecutor: Well, did you expect that she would go off the platform? 
 Goldstein: No. No. No. No. I would never push anybody off the tracks. 
 Prosecutor: Because you know it’s wrong. 
 Goldstein: Yeah. 16

 Goldstein was charged with murder and, as expected, pleaded not guilty 
by reason of insanity. Prosecutors countered with the theory that the killing 
of Kendra Webdale was the result not of mental illness, but of Goldstein’s 
longstanding hatred of women. They accused Goldstein of using his mental 
illness to avoid being punished for his violent conduct. 
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 Under New York law, Goldstein bore the burden of proving by a pre-
ponderance of the evidence that, by reason of mental disease or defect, he 
lacked the substantial capacity to appreciate the nature and consequence 
or the wrongfulness of his homicidal act. After hearing the testimony of 
several eyewitnesses and viewing the videotape of Goldstein’s confession, 
the eight-man, four-woman jury heard from psychiatric experts for both 
sides. 

 Dr. Spencer Eth, director of psychiatry at one of the many hospitals to 
which Goldstein had been admitted over the years, explained in detail Gold-
stein’s lengthy history of revolving-door inpatient treatment and testifi ed 
that Goldstein suffered from “schizophrenia of the most severe and malig-
nant sort.” 17  Eth, who had reviewed all 3500 pages of the defendant’s psy-
chiatric history and examined him for 2 hours, opined that, as a result of this 
illness, Goldstein had not been able to appreciate the nature and consequences 
of his actions. As the psychiatrist explained, “His illness has him doing things 
that don’t come from him. . . . It’s internal, crazy thoughts and feelings that 
are driving the behavior.” 18

 Eth further told the jury that the fault for the killing could be traced to 
the hospitals that generally discharged Goldstein within a matter of a few 
weeks. The hospitals, he testifi ed, were “under enormous pressure . . . to turn 
beds over quickly” and functioned like “MASH unit[s] . . . patch[ing] up pa-
tients and send[ing] them out.” 19  Tellingly, Eth recounted how as recently 
as the spring of 1998, less than year before Kendra Webdale was killed, doc-
tors concluded that Goldstein needed long-term inpatient care and persuaded 
Creedmoor Psychiatric Center, a state hospital, to admit him. Creedmoor, 
however, had a lengthy waiting list, so Goldstein was instead discharged to 
the streets and left to his own devices. 

 Another defense witness, Dr. Wilfred Van Gorp, a forensic psychologist, 
concurred with Eth’s conclusion that Goldstein was suffering from severe 
schizophrenia and was insane at the time of Kendra Webdale’s killing. Van 
Gorp testifi ed that Goldstein demonstrated classic symptoms of schizophre-
nia, including “a slowed ability to think . . . an inability to understand what 
details are important, an emotionless demeanor and an inability to concen-
trate.” 20  Van Gorp had also administered psychological tests to Goldstein 
and found that the defendant’s full-scale IQ had dropped from 122 (superior 
range) when he was a child to 94 (below normal) when tested prior to trial. 
The former score placed Goldstein’s intellect in the top 8 percent of the popu-
lation, whereas the latter score fell within the bottom 34 percent of the popu-
lation. Van Gorp attributed this sharp drop in intellectual functioning to the 
ravages of Goldstein’s mental illness. 
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 Testifying for the prosecution was Dr. Angela Hegarty, a psychiatrist 
who concluded that Goldstein did not meet the criteria for insanity. Hegarty 
told the jury that Goldstein was a woman-hating, sexually frustrated preda-
tor with an antisocial personality, who was “malingering,” “lying,” and “ex-
aggerating” his illness and its effects. 21  According to Hegarty, Goldstein killed 
Kendra Webdale because she aroused him sexually. “To use the colloquial,” 
she testifi ed, “I think he was turned on.” 22  When Goldstein saw the attractive 
blonde standing on the subway platform, Hegarty told the jury, “It was a re-
minder of how he couldn’t, to use the colloquial, ‘make it.’” 23

 Under intense cross-examination, Hegarty admitted that Goldstein was 
“probably schizophrenic.” 24  Pressed on the issue of malingering, Hegarty 
backed off, telling Goldstein’s defense attorney, “I don’t believe the defendant 
is making up his mental illness,” but adding quickly, “I do not believe that is 
the reason he killed Kendra Webdale.” 25

 Explaining her opinion further, Hegarty said of Goldstein, “He knows 
he’s charged with murder and he could go to jail for a long time if he’s con-
victed of murder. He’d rather go to a hospital . . . The analogy I use is the dog 
ate my homework. It is very clear the defendant has a dog. He has a mental 
illness . . . What is not clear is whether this illness interfered with his ability 
to know what he was doing.” 26

 Despite Hegarty’s concession on cross-examination that Goldstein prob-
ably suffered from schizophrenia, a psychologist called by the prosecution 
testifi ed that his testing of Goldstein suggested that the defendant may have 
suffered from attention defi cit disorder and not schizophrenia. The psycholo-
gist, Dr. William Barr, also cast doubt upon the notion that Goldstein had 
briefl y been psychotic at the time of the killing. Barr told jurors that “[p]eople 
don’t usually have brief psychotic episodes. They have episodes through sev-
eral days—most typically a week.” 27

 On cross-examination, however, Barr declined to present any diagnosis 
for Goldstein, admitting that he had not read any of Goldstein’s 3500-page, 
decade-long psychiatric history, in which the defendant had been repeat-
edly diagnosed as suffering from schizophrenia. Without such a review, Barr 
agreed, he could not determine Goldstein’s diagnosis. “I don’t have any con-
clusion on what his mental illness is,” the psychologist fi nally stated. 28

 On cross-examination, Barr also backed down with regard to the im-
portance of some of the psychological test results. For example, he acknowl-
edged that Goldstein had simply responded “true” to all of the items on one 
psychological test. In the end, the psychologist conceded, “I was unable to 
come up with a conclusion to what they represented. I couldn’t make any 
sense of it.” 29
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 Despite overwhelming evidence that Andrew Goldstein was suffering 
from a severe mental illness, most likely paranoid schizophrenia, at the time 
he killed Kendra Webdale, and despite what appear to have been devastating 
cross-examinations of the prosecution’s two expert witnesses, the jurors (at 
least most of them) were not inclined to regard Goldstein as insane. After 
5 days of deliberations, the jury was deadlocked and unable to reach a verdict. 

 Accounts of the jury deliberations vary, but by all accounts 10 or 11 ju-
rors wanted to convict Goldstein of murder, whereas 1 or 2 adamantly be-
lieved that he was not guilty by reason of insanity. What is not disputed, 
however, is that the main (and perhaps only) holdout on the jury was Octavio 
Ramos who, just 2 weeks before the trial, had been convicted of resisting ar-
rest and harassment following a dispute with his landlord. At the time of the 
Goldstein trial, Ramos was awaiting sentencing and facing the possibility of 
spending up to a year in jail. 

 Ramos had been allowed to serve on the jury because during jury selec-
tion neither the judge nor the prosecutor followed the routine procedure of 
asking potential jurors if they had ever been arrested or convicted of a crime. 
Ironically, Ramos was the last juror selected and ended up on the jury in 
part because the prosecutor had complained about defense counsel’s repeated 
challenges of potential jurors with Latino surnames. The critical signifi cance 
of the jurors’ backgrounds and beliefs in insanity trials was also highlighted 
by what the judge and the attorneys all knew prior to seating Ramos on the 
jury without objection or challenge: He worked in a hospital as an advocate 
for patients’ rights, he was a tenants’ rights activist, and two of his daughters 
were psychiatrists. 

 The jury’s inability to reach a verdict led to a mistrial, which, in turn, 
forced a second trial. Having seen how the evidence, particularly the expert 
testimony, had played out in the earlier trial, attorneys for both sides were 
able to alter their approaches in the second trial. For example, newly ap-
pointed defense counsel offered another defense in addition to insanity. They 
offered to prove, through expert psychological testimony, that at the time of 
the killing, Goldstein had been suffering an extreme emotional disturbance 
for which there was a reasonable cause or explanation. Under New York law, 
if defense counsel proved this defense to a jury, Goldstein could not be con-
victed of murder, only fi rst degree manslaughter, a much less serious offense. 

 Goldstein’s attorneys also requested a court order to allow their client to 
undergo positron emission tomography, a so-called PET-scan, which would vi-
sually depict the functioning of various regions of Goldstein’s brain. Because 
the PET scans of patients with schizophrenia are said to demonstrate physical 
manifestations of the disease, defense attorneys argued that  allowing such a 
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test in this case might effectively answer the prosecution expert’s opinions 
that Goldstein was malingering. 

 The trial judge, the same jurist who presided over the fi rst trial, rejected 
both defense motions, refusing to allow any evidence regarding extreme 
emotional disturbance and denying the defendant the opportunity for a PET 
scan. According to the judge, defense counsel had waited too long to give no-
tice regarding extreme emotional disturbance. The defendant was not entitled 
to a PET scan, the judge ruled, because the test would cost too much “public 
money,” its results (even if positive) might not be admissible, and it would 
require taking the defendant to a hospital, which she said would “threaten 
security.” 30

 In the second trial, prosecutors also tried a somewhat different approach 
to the expert testimony. This time, Hegarty would testify that Goldstein suf-
fered from a disorder “in the schizophrenic spectrum” but one that was “rela-
tively mild” and “substantially in remission” at the time of the killing. 31

 In the second trial, prosecutors would also go out of their way to paint 
Hegarty’s evaluation of Goldstein as more thorough and comprehensive 
than that conducted by Eth. In cross-examining Eth, one prosecutor asked 
him, among a barrage of seemingly irrelevant questions, whether he had vis-
ited the crime scene and walked the entire length of the platform, visited 
the bookstore in which Goldstein had once allegedly assaulted a woman, ex-
plored the geography of a place in Delaware Goldstein had once visited, or 
inquired into Goldstein’s rent payments and bank withdrawals. Eth’s answer 
to all of these questions was “no.” 32  As the psychiatrist explained, to him 
“the critical issue was that day [January 3, 1999]” and “most particularly on 
the platform.” 33  Eth responded essentially and reasonably that although he 
did not dismiss the events leading up to the killing, he was a psychiatrist and 
not a detective. 

 Whatever relevance, if any, these investigations may have had upon the 
legal question of Goldstein’s sanity is unknown. But clearly the prosecutor 
wanted to leave the jury with the impression that Eth had not done a thor-
ough evaluation. Also unknown, however, and certainly never revealed to 
the jury, was whether the defense had the fi nancial resources to pay Eth to 
conduct such an investigation even if he had been inclined to do so. Gold-
stein was indigent, and his defense was funded by the taxpayers solely upon 
advance approval from the court. The cost of the prosecution of this case, 
although also funded by taxpayers, was almost entirely within the discretion 
of the prosecutor. To put it another way, the prosecution had almost unlimited 
resources to fund its experts. Though the trial judge had the discretion to 
require greater funding for the defense evaluation of Goldstein, it is worth 
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recalling that she denied Goldstein’s request for a PET scan because it would 
require too much “public money.” 34

 The import of this line of cross-examination, obviously intended to un-
dermine the reliability of Eth’s expert opinions, became most clear when 
Hegarty took the stand in rebuttal. Unlike Eth, Hegarty apparently had the 
resources to pull out all the stops and no qualms about doing her own detec-
tive work. She not only reviewed Goldstein’s records and interviewed him re-
peatedly but also interviewed victims and witnesses to Goldstein’s many past 
assaults, his past and present roommates and their girlfriends, and Goldstein’s 
landlady. Hegarty also testifi ed that she visited the scene of the crime both 
alone and with a police detective, visited the scenes of the prior assaults, and 
visited Goldstein’s prior residences. Moreover, Hegarty informed the jury 
that she had reviewed, among many other items, a transcript of Goldstein’s 
parents’ divorce proceedings and his banking, social security, and telephone 
records. 

 Whatever relevance, if any, some of these more obscure investigations 
had upon the legal question of Goldstein’s sanity is unknown. But clearly 
Hegarty and the prosecutors wanted to leave the jury with the impression 
that unlike Eth, she had left virtually no stone unturned. 

 Hegarty described her sweeping approach to the evaluation of Goldstein 
as having employed a “new” theory of forensic psychiatry that had recently 
emerged as forensic mental health experts abandoned their traditional roles 
as advocates for patients and began to see their mission as a “search for the 
truth,” but conceded that “many good forensic psychiatrists might disagree” 
with this approach. 35  In fact, this approach was hardly new in 1999 and had 
been the professional standard in insanity evaluations for 15 years or more. 
In a chapter published in 1985, but written earlier, forensic psychologist 
Dr. David Shapiro wrote that in insanity evaluations, 

 [i]nterviews with the defendant, of course, provide one source of 
information. But the conscientious expert should also consult all 
available secondary sources . . . It should be a rule of thumb, for ex-
ample, never to prepare a report without fi rst reviewing a complete 
police report of the offense. Wherever possible the expert should 
also interview witnesses to the offense as well as family members, 
friends, employers, teachers, and so forth—anyone who can describe 
what transpired and/or what the defendant’s functioning was like at 
or around the time of the offense. 36

 Although the prosecution obviously and understandably sought a stra-
tegic advantage in comparing Eth’s standard clinical approach with Hegarty’s 
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apparently scorched earth method of evaluation, in the end the prosecutor 
and the expert witness went too far. Repeatedly, Hegarty drove nails into the 
coffi n of Goldstein’s insanity defense by quoting directly from interviews 
she conducted with six people who had known Goldstein in the past. All of the 
quoted statements were damaging to Goldstein’s claim of insanity and tended 
to support Hegarty’s hypothesis that Goldstein was not seriously mentally 
ill, killed Kendra Webdale because he had issues with women, and had a his-
tory of using his alleged mental illness to shield himself from punishment. 
Hegarty’s testimony regarding what she learned from four of these inter-
views was summarized by the New York Court of Appeals as follows: 

 John P. was a security guard at Waldbaum’s in late 1996, about two 
years before the fatal attack on Kendra Webdale, when defendant 
assaulted a woman who was shopping there. John P. restrained de-
fendant immediately after the assault, and he described to Hegarty, 
who repeated to the jury, defendant’s reaction when he was seized. 
According to Hegarty’s account of John P.’s statement, defendant 
said, “I’m sick, I’m sick, I’m schizophrenic,” kept repeating those as-
sertions, and said that he had just got out of the hospital. Defendant 
made a similar statement—“I’m psychotic, take me to the hospital,” 
or words to that effect—immediately after throwing Kendra Web-
dale to her death. John P.’s statement thus supported Hegarty’s and 
the prosecution’s theory that defendant had repeatedly used his 
schizophrenia to minimize his misconduct and avoid punishment. 

 Kimberly D. was the girlfriend of a man who shared an apart-
ment with defendant in November 1998—about two months before 
Kendra Webdale’s death—when Stephanie H., the girlfriend 
of another resident, visited the apartment. Hegarty testifi ed that 
Kimberly D. had told Hegarty that Stephanie H., who worked in a 
strip club, “would tease” defendant. Hegarty also testifi ed, appar-
ently still recounting what Kimberly D. said to her, that Stephanie H. 
“bears a rather remarkable similarity [in] appearance to Kendra 
Webdale.” Thus, Hegarty suggested to the jury that defendant iden-
tifi ed the woman he killed with another woman who had frustrated 
him sexually. 

 Serita G. had been defendant’s landlady twice, fi rst in 1996 and 
then in 1998–1999 up to the date of Kendra Webdale’s death. Ac-
cording to Hegarty, Serita G. told her “that on one occasion . . . her 
maid went downstairs and the defendant was lying on his bed ex-
posed and he didn’t cover himself.” This was part of the basis for 
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Hegarty’s testimony that defendant had “been sexually inappropri-
ate with women.” 

 Isaac V. was one of defendant’s roommates in the month pre-
ceding Kendra Webdale’s death. Hegarty testifi ed to Isaac V.’s 
description of defendant’s personality: She said that Isaac V. said 
that defendant was “a little weird . . . didn’t act his age . . . wanted 
to go to college and . . . wanted to be somebody . . . was never dis-
respectful and never violent and very calm. . . . ” This description 
corroborated Hegarty’s overall picture of defendant as someone suf-
fering from a relatively mild mental illness, not a hopelessly out-of-
 control schizophrenic. 37

 Goldstein’s defense attorney repeatedly objected to this testimony, as-
serting that allowing it to be heard by the jury violated Goldstein’s Sixth 
Amendment right to confront his accusers. Allowing Hegarty to present this 
hearsay (or in the case of the landlady’s statement, hearsay upon hearsay) to 
the jury provided no opportunity to cross-examine the individuals (John P., 
Kimberly D., Serita G, and Isaac V.) who made the statements and thus test 
the reliability of their statements. In response, accepted by the trial judge who 
overruled the defense objections, the prosecution argued that New York case 
law allowed (as did the law in most states) an expert witness to explain to the 
jury the information comprising the basis of his or her opinions as long as 
such information was of the sort ordinarily relied upon by experts in the par-
ticular fi eld. Because Hegarty had testifi ed that in the “new” methodology of 
forensic psychiatry, experts relied upon, among other things, interviews with 
individuals other than the defendant (so-called “collaterals”), the trial judge 
had no trouble overruling defense counsel’s repeated objections and allowing 
Hegarty to testify to what she had been told. 

 This time, jurors did not need 5 days to deliberate Goldstein’s fate. In-
deed, after just 45 minutes of deliberation, the jury rejected Goldstein’s in-
sanity defense and convicted him of second degree murder. Shortly thereafter, 
Goldstein was sentenced to serve from 25 years to life in prison. And there 
the matter would likely have rested had it not been for the intervention of the 
U.S. Supreme Court in a seemingly unrelated case from the State of Wash-
ington. 

 During an argument in which Michael Crawford claimed that Kenneth 
Lee had raped Crawford’s wife, Crawford stabbed Lee. Crawford claimed 
that he had acted in self-defense, but his wife, who witnessed the altercation, 
gave police a tape-recorded statement confl icting with her husband’s claim of 
self-defense. Tried for assault while armed with a deadly weapon, Crawford 
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invoked the state’s marital privilege, thereby preventing the prosecution 
from calling his wife as a witness against him. In response, over defense 
counsel’s objection, prosecutors offered and were allowed to play for the jury 
Mrs. Crawford’s tape-recorded police statement. 

 Crawford was convicted. A series of appeals of that verdict ultimately 
led to the U.S. Supreme Court, which decided the case on March 8, 2004, by 
which time Andrew Goldstein had already been imprisoned (including pre-
trial detention) for over 5 years. The Supreme Court held that the tape of 
Mrs. Crawford’s police statement was inadmissible and that her husband’s 
conviction must be overturned because testimonial statements of witnesses 
who do not testify at trial may be admitted against a criminal defendant only 
when the witness is unavailable and the defendant has had prior opportunity 
to cross-examine the witness. 

 As the appeal in  Crawford v. Washington38  was making its way to the 
U.S. Supreme Court, Goldstein’s appeal was slowly moving through the ap-
peals courts in New York. The fi rst appellate court to hear it, New York’s Ap-
pellate Division, readily dismissed every one of Goldstein’s arguments for a 
new trial, including, among others, denial of the PET scan, refusal to allow 
testimony on extreme emotional disturbance, and the alleged hearsay testi-
mony given by Hegarty. On the last point, the Appellate Division noted the 
Supreme Court’s recent decision in  Crawford  but distinguished the hearsay 
in Goldstein from that in Crawford,  holding that the statements made by 
witnesses to Hegarty were not “testimonial” in nature: 

 [C]ontrary to defendant’s contentions . . . New York cases and 
Crawford  do not preclude admission of the prosecution’s foren-
sic psychiatrist’s testimony regarding the background informa-
tion upon which she relied in arriving at her expert opinion as to 
defendant’s sanity. Rather, the former specifi cally encourage the 
use of such background information for that purpose, and the lat-
ter impliedly distinguishes   its admission into evidence from that of 
“testimonial” hearsay directed towards proof of defendant’s guilt or 
innocence. 39

 The statements of the witnesses interviewed by Hegarty were  not  “tes-
timonial hearsay directed towards proof of [Goldstein’s] guilt or innocence”? 
The Court of Appeals had a hard time believing that. As the state’s highest 
court observed and held in granting Goldstein a third trial, 

 We think the statements made to Hegarty by her interviewees 
were testimonial. Hegarty was an expert retained to testify for the 
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People. The record does not specifi cally show that the interviewees 
knew this, but it would be strange if Hegarty did not tell them; we 
infer that they knew they were responding to questions from an 
agent of the State engaged in trial preparation. None of them was 
making “a casual remark to an acquaintance”; all of them should 
reasonably have expected their statements “to be used prosecutori-
ally” or to “be available for use at a later trial.” 

 While it is true that the Supreme Court referred, in describing 
testimonial hearsay, to “formal” statements made to “government 
offi cers,” we do not think that these words exclude the statements 
at issue here. Responses to questions asked in interviews that were 
part of the prosecution’s trial preparation are “formal” in much the 
same sense as “depositions” and other materials that the Supreme 
Court identifi ed as testimonial.  Crawford  itself shows that the 
statements need not be under oath and need not be formal in their 
language; the statement held excludable by the  Crawford  Court was 
unsworn and used colloquial phrasing. Nor do we think the differ-
ence between an expert retained by the State and a “government 
offi cer” is of constitutional signifi cance here. The Confrontation 
Clause would offer too little protection if it could be avoided by 
assigning the job of interviewing witnesses to an independent con-
tractor rather than an employee. 

 In short, defendant’s rights under the Confrontation Clause were 
violated when Hegarty was allowed to tell the jury what witnesses 
defendant had no chance to cross-examine had said to her. 40

 Following the New York Court of Appeals decision, Goldstein’s prosecu-
tors sought review by the U.S. Supreme Court, which refused to hear the case. 
Although the Supreme Court’s refusal to hear the case does not make the 
New York court’s decision in Goldstein the law of the land, certainly it may be 
read as a signal that testimony such as that given by Hegarty against Gold-
stein will not be tolerated under Crawford.  Thus, it appears that the efforts of 
the prosecutors in this case not only backfi red but may have fundamentally 
altered the way psychologists and psychiatrists give expert testimony for the 
prosecution in insanity and other mental defense cases. 

 Although the court’s decision in Goldstein is the law only in New York, 
the New York Court of Appeals is one of the most infl uential appellate courts 
in the United States. Thus, it is not unlikely that other courts in other states 
will follow that court’s lead in  Goldstein  when confronted with the same 
issue. 
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 Rather than pursue yet another trial on its murder charge against Gold-
stein, the prosecution offered to allow him to plead guilty to manslaughter. 
Goldstein agreed, pleaded guilty to, and was sentenced to prison for, the lesser 
charge. Although under his original sentence for murder, Goldstein could 
have been incarcerated for the rest of his life, and would not even have been 
eligible for parole for 25 years, his sentence for manslaughter requires that 
he be released from prison after serving no more than 23 years. Indeed, with 
good behavior, he may be conditionally released from prison after serving 20
years behind bars.   
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 Eric Michael Clark 

There was never any real dispute that Eric Michael Clark was severely 
mentally ill. But the Arizona teen had not always been so troubled. Early 

on in high school, Clark had been a solid student and a standout football 
player—a running back for the varsity team with ambitions to one day play 
professional football. He was also popular with his peers and had been elected 
freshman homecoming king. 

 Then suddenly, at age 16, Clark changed. He became obsessed with the 
dire predictions for Y2K (the turn of the new millennium), quit school, and 
charged $1,700 worth of survival gear on his father’s debit card. When Janu-
ary 1, 2000, came and passed without incident, he quietly went back to school. 
Even then, however, his behavior remained odd and puzzling. For example, 
for 2 years after a house fi re he refused to drink tap water, talked of worrying 
about lead poisoning, and drank only bottled water. 

 Not long after, Clark lost interest in sports, became heavily involved with 
drugs, especially LSD, and started talking about aliens in the community, 
even accusing his parents of being aliens. Clark also began having inexplicable 
mood swings, episodes in which he would scream and whisper gibberish. Fear-
ful that he was being poisoned, he refused to sleep in his bedroom and moved 
instead to a small computer room in his family’s home. There he rigged the 
room with fi shing line, wind chimes, and beads designed to alert him to any 
intrusion. Similarly, he carried a bird in a cage to serve as a fi rst alarm for 
any attempt to gas him. He let his appearance go and began to demonstrate 
bizarre hygiene and grooming habits. At the same time, Clark began turning 
up the volume on the television and radio in what appeared to others to be an 
attempt to drown out auditory hallucinations. 

 People at home, at school, and in the community began to observe Clark’s 
bizarre behavior and soon he was an outcast, a friendless loner telling any-
one who would listen that his hometown of Flagstaff was overrun with aliens 
who were trying to capture and kill him. To avoid what he regarded as certain 
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death, Clark refused to eat food that wasn’t either in sealed packages or from 
a restaurant. 

 Eventually Clark’s parents were so worried about their son that they had 
him arrested, taken to a juvenile facility, and ultimately admitted to a psychi-
atric hospital. Released from the hospital against medical advice, Clark was 
arrested on charges of drug possession and driving while intoxicated. Soon, 
acquaintances heard Clark talking about luring a police offi cer to a secluded 
place and then shooting him and any others who came to his aid. 

 Not knowing where to turn for help, Clark’s parents sought in vain to 
have their 17-year-old son committed to a psychiatric institution, consulting 
but getting no help from at least fi ve hospitals and two lawyers. 

 Before long, Clark was committed to a state hospital but only after a 
tragedy that would essentially destroy two lives. On June 21, during the early 
hours of the fi rst day of summer in 2000, Clark stole the keys to his brother’s 
truck, armed himself with a pistol, and drove the truck around a nearby neigh-
borhood where, for about 40 minutes, he circled the block more than 20 times, 
blaring rap music from the vehicle’s stereo. Among the lyrics heard from the 
truck early that morning were “fuck the cops.” 1  Not surprisingly, at least one 
neighbor who observed the spectacle called 911 for police assistance. 

 Minutes later, at 4:42 a.m. , Flagstaff police offi cer Jeffrey Moritz responded 
to the call, spotted the truck, activated the patrol car’s emergency fl ashers and 
siren, and tried to pull Clark over. When Clark did not comply, Offi cer Moritz 
radioed his intention to go after him. “I have one running on me,” he told the 
dispatcher. 2  But less than a minute later, the offi cer added the truck’s license 
plate number and said, “I’ll be out with him.” 3  Moritz directed Clark to re-
main in the vehicle. Half a minute later, Moritz told the dispatcher, “999, I’ve 
been hit. 999, I’ve been hit.” 4  The numeric phrase 999 is police code for “offi cer 
needs assistance immediately.” 5  Neighbors reported hearing an exchange of 
gunfi re, several small caliber shots followed immediately by two larger caliber 
blasts. Within seconds, Offi cer Moritz was stumbling toward a house, calling, 
“Help me. Somebody help me.” 6  Moritz had been shot in the shoulder, and 
soon died from a bullet wound that severed major blood vessels. 

 After shooting Offi cer Moritz, Clark fl ed and was not captured until 
about 16 hours later, when a police offi cer found him crouched behind some 
rocks near his family’s home and chased him down when he tried to run 
away. Clark asked, “What’s this all about?” and the police responded by ask-
ing him where the gun was. 7  Clark said, “What gun? I don’t know anything 
about any gun.” 8  The evidence, however, suggested that he did. Police soon 
found a .22-caliber revolver stuffed in a knitted cap and hidden close to a 
nearby shed. Clark was found to have gunpowder residue on his hands, and 
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the cap contained biological material that matched Clark’s DNA. Finally, a 
ballistics examination established that the handgun found in the cap had fi red 
the bullet that killed Offi cer Moritz. 

 Immediately after Clark was arrested and charged with murder, a judge 
determined that he was “suffering from psychosis and paranoid schizophre-
nia and therefore gravely disabled and a danger to himself and others.” 9  As 
a result, Clark was committed to the Arizona State Hospital for psychiatric 
treatment. In a separate proceeding, a judge found that Clark was incompe-
tent to stand trial and ordered an additional commitment to the state hospital 
for treatment aimed at restoring Clark’s competency. As it turned out, Clark 
was so seriously mentally ill that it took 3 years of intensive treatment to 
restore his capacity to understand the nature of the charges against him and 
to assist counsel in his own defense. Indeed, during Clark’s 3-year pretrial 
hospitalization, mental health professionals who examined him unanimously 
agreed that he suffered from paranoid schizophrenia and that he was actively 
psychotic at the time of the shooting. 

 Once deemed competent to stand trial, Clark waived trial by jury and 
agreed to have his case determined by a judge alone. At trial, Clark did not 
deny shooting and killing Offi cer Moritz. Instead he offered two psychological 
defenses. Clark’s fi rst defense was that he was “guilty except insane.” Under 
Arizona’s version of the insanity defense, “A person may be found guilty ex-
cept insane if, at the time of the commission of the criminal act, the person 
was affl icted with a mental disease or defect of such severity that the person 
did not know the criminal act was wrong.” 10  Clark’s second defense was that 
because of his mental illness, he did not intentionally or knowingly kill a po-
lice offi cer, thus lacked the requisite mental state ( mens rea ) for the offense of 
fi rst degree murder, and accordingly could be convicted only of a less serious 
form of homicide not requiring proof of such intent or knowledge. 

 Although the trial court agreed to hear expert and lay evidence bearing 
on Clark’s insanity, it refused to consider such evidence for purposes of rebut-
ting Clark’s alleged  mens rea.

 The primary evidence regarding Clark’s mental state at the time of the 
offense came from three witnesses, one a former classmate of Clark’s who 
testifi ed against him, the second a psychiatrist who testifi ed for the defense, 
and the third a psychologist called to the witness stand by the prosecution. 

 Clark’s former classmate Jason Tackett testifi ed that in April or May of 
2000 he heard Clark “mumble to himself at a fast-food restaurant that some-
one had been arrested unjustly and that he wanted to prove his point to the 
police.” 11  Tackett also testifi ed that “a couple of weeks” before the fatal shoot-
ing, Clark approached Tackett, who was at a barbeque with acquaintances in 
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a local park. 12  According to Tackett, when he greeted Clark, Clark “kind of 
went off about [how] he wanted to shoot Offi cer Moritz to get the emergency 
response out there, and [said] he was going to hide up in the hills with a rifl e 
and start picking them [police offi cers] off like a sniper would.” 13  Clark, he 
added, said, “If I came up here with my .22 caliber hand pistol . . . and started 
fi ring off, when the police come, I will get their cars and start—I have rifl es 
and I’ll start shooting them in the head.” 14

 Dr. Barry Morenz testifi ed for the defense that he had examined Clark, 
found him suffering from paranoid schizophrenia, and concluded that he did 
not understand right from wrong when he shot and killed Offi cer Moritz. Ex-
plaining some of the bases for this diagnosis and conclusion, the psychiatrist 
told the court, 

 Um, I think that the—probably one of the better examples is his 
continual reference to his mom periodically that they are after him; 
his references and actions based on these beliefs that the water in 
his house was being poisoned; that the food was being poisoned, 
those are also evidence of delusional beliefs, evidence of psychosis; 
his statements that he made about, um, that a rap star was going to 
talk to him and somehow he was going to become president, you 
know, evidence of a grandiose delusion; and then his discussions 
at times asking his mom if she was really his mom or were they 
aliens, again, evidence of delusional beliefs; and then his behaviors 
around the time that he’s experiencing these delusional beliefs, 
washing of the clothes, the—the turning on of water in the house, 
the shutting the blinds, the turning of volume up on all of the TVs 
and radios, which, by the way, I think probably was evidence that he 
was experiencing auditory hallucinations and that this turning up 
of all the volume, which schizophrenics often describe, is an attempt 
to drown out the voices that they are experiencing. I don’t know 
that for sure. He’s never admitted to these hallucinations, but I’m 
still suspicious that that was going on . . . 

 And then he stops grooming himself, he is attempting to cut his 
own hair, he’s wearing a shower cap, he, I guess, wears these stocking 
caps on his head, is really getting to look just fairly bizarre. And it 
seems that this may have been in the service of preventing himself 
from being poisoned by the aliens. And I’m imposing a little bit of 
logic here that may not exist, you know. I’m inferring that this may 
have been part of the motivation, but I don’t know for sure, because 
he’s never been able to really fully communicate why he did all these 
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things. Other evidence was his putting the strings with beads in his 
room and in his car, carrying a bird around in his car . . . all appar-
ently to prevent others from intruding into his personal spaces, for 
what fear is not completely clear, but the behavior was becoming in-
creasingly bizarre and refl ected his delusional beliefs and confusion. 15

 Asked about the prosecution’s theory that Clark had deliberately and 
with premeditation lured Offi cer Moritz to the crime scene in order to create 
a confrontation in which he could kill one or more police offi cers, Morenz 
replied, “I can’t imagine that.” 16  Asked to explain, he testifi ed, 

 Eric’s behaviors were just—there wasn’t much purpose or, you 
know, didn’t seem there was much rhyme or reason to his behav-
iors. You know, he was continually a surprise to his parents. They 
didn’t know what he was going to do next, which is what they were 
so concerned about and why they wanted him in the hospital, you 
know, he wasn’t functioning in school, you know, he really wasn’t 
functioning at all. To hypothesize that he was sort of planning, you 
know, kind of a scheme to lure police I think is a bit of a stretch. I 
have trouble imagining that. 17

 Asked about the signifi cance of Eric’s ability to remain at large more than half 
a day after the killing, Morenz said, 

 I think that it refl ected that Eric was afraid and had been afraid for 
months, had been very frightened, you know. He was frightened 
that the end of the world was going to come, frightened that aliens 
were taking over people, were manipulating people, that his own 
parents might be aliens. He really had a tremendous amount of 
diffi culty perceiving reality as you and I see it. And there is, you 
know, reference that he became kind of preoccupied by this movie, 
The Matrix,  which I saw once and was a pretty bizarre movie, but 
basically had to do with, you know, government forces, police forces, 
you know, basically alien police forces somehow inhabiting people’s 
bodies and so forth, and he kept saying to his mom that these were 
real. So Eric may have had some kind of particularly enhanced fears 
of the police or people in authority were somehow in, you know, 
particularly controlling positions with this sort of alien presence in 
the community of Flagstaff. 18

 On cross-examination, however, Dr. Morenz conceded that he could not 
conclusively state that Clark did not know that killing Offi cer Moritz was 
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wrong. He also acknowledged that simply because Clark was psychotic before 
and after the killing was “alone not enough for an insanity fi nding.” 19  Finally, 
he acknowledged that the disturbance Clark created early in the morning in 
a quiet residential neighborhood was consistent with an intention to lure a 
police offi cer to the scene. 

 Testifying for the prosecution, Dr. John Moran agreed that Clark suffered 
from paranoid schizophrenia but concluded that “Mr. Clark knew that he was 
committing a criminal act when he shot Offi cer Moritz.” 20  Asked to explain 
why he had reached that opinion, the psychologist testifi ed, 

 I reached that opinion because, with the variety of data that I relied 
upon, would include, I guess, beginning with the statements that 
he made regarding his intent to shoot police offi cers . . . comments 
about anti-police attitude, that if he was intoxicated at the time of 
the shooting, that that would mean that he would not qualify as 
being insane and he may have been intoxicated, though we don’t 
know. The evidence that we have, the best data that we have to base 
a conclusion then is the information about his functioning around 
the time of the crime. And for me that included the fact that he 
had been dating a girl, I think as recently as the end of April. And 
though he was somewhat bizarre on some of those dates, he was 
capable of having a dating type of relationship at that time, at least 
in her opinion. That he continued to work out regularly at the club 
and to be paying attention to his hygiene and his physical status 
that way. That he continued to socialize to some extent; he went to 
the party, at the party he engaged in that act of fi sticuffs, he broke 
the kid’s nose. We know that he was intoxicated at that time. We 
know that then the following Friday, that was on a Wednesday, and 
the following Friday he went to The Museum Club where he was 
observed socializing. He was by himself but still placing himself in 
the presence of his peers. That around this time, school was com-
pleting, and I think he completed the school year and earned some 
passing grades, as well as completing the correspondence courses 
that he had begun in the fall of 1999. Then we have the reports 
of the fellow at the Sizzler who says he seemed to be doing better 
than he typically had been when he was at the Sizzler restaurant, 
and he was engaging in that conversation of having been in a fi ght. 
So, again, his aggressive behavior is emerging as a theme, as a con-
scious theme, as a theme of selected behavior rather than reactive 
behavior against aliens. That the parents then report that he was 
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doing relatively well on that night. His mother spent from roughly 
2:30 in the afternoon with him until 9:30 at night, and she reported 
him to be normal, which I’m sure means normal for Eric as opposed 
to doing worse, given his typical range of functioning, but doing 
better in his typical range of functioning. That then we don’t have 
any evidence of a stressor between 9:30 at night and 4:30 in the 
morning that would accommodate or explain the precipitous drop 
in his level of functioning that must have occurred if one adopts an 
insanity theory. So that, ultimately, I suppose there’s two primary 
theories at work; one would be an insanity theory that his mental 
status took a nose dive and he saw the policeman as an alien and at-
tacking him. And I don’t think that it’s my job to engage in theoriz-
ing. I think it’s my job to opine about the mental state at the time 
of the offense; however, I did note that there was no where in the 
data that Mr. Clark had mentioned the police as trying to get him 
or attack him. And I also noted that all of his concerns about being 
killed were about being poisoned. And so, suddenly, we would have 
to have that at the moment of the crime for the fi rst time his delu-
sional system incorporates the police as aliens engaging in active 
acts of aggression other than trying to poison him. 

 On the other side—and it’s also important to me that that theory 
is based on inference and speculation—that on the other side of 
the theory that would hold that he was volitional, that he was act-
ing with a purpose, that the purpose was either to shoot the cop or 
possibly to evade apprehension because he thought he was being 
busted for burglary, that the—there’s more data on that side, which 
is let’s call it fi rst degree data or primary data, physical evidence, 
whether that is the attempt to evade the policeman, the hiding suc-
cessfully for 16-and-a-half hours, the hiding the gun, the attempt-
ing to avoid the policemen at the time of his capture. And then, 
additionally, I do think it’s signifi cant that between the time that 
he left the theater and when he shot Offi cer Moritz, that he had to 
have the wherewithal in order to get into the house without being 
detected and steal his brother’s truck, which apparently was an un-
usual behavior for him. So all of those things together led me to the 
conclusion that he probably knew what he was doing, that he knew 
that what he was doing was wrong. 21

 On cross-examination, Clark’s attorney got Moran to agree that at the 
time of the shooting, Clark was suffering from persistent delusions, that 
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Clark’s “entire behavior” at that time was continuously “one of complete 
paranoia,” that his moods could change suddenly and with little or no provo-
cation, and that he was experiencing schizophrenic symptoms 24 hours a day. 22

Clark’s attorney also got Moran to concede that he believed that it was part of 
his role as a psychologist in this case to strategize with the lawyers who re-
tained him (i.e., the prosecutors). 23  Under questioning, Moran also admitted 
that he had never testifi ed for the defense in an insanity case. Finally, and most 
signifi cantly, defense counsel asked Moran if he would agree “that insanity is 
merely a gross impairment of reality.” 24  When Moran said he disagreed with 
that defi nition, the attorney produced a transcript of a pretrial interview he 
had conducted with the psychologist. That transcript showed that when asked 
by the attorney about how mental health professionals determine the legal 
standard of insanity, Moran had replied, “Well, gross impairment of reality 
testing is a common standard that’s used in the community, and I think that 
there are symptoms that are associated with that.” 25  After a lengthy colloquy 
between the attorney and the psychologist, Moran was asked whether he had 
given any answers in the previous interview that he now felt were necessary 
to change. Moran’s reply: “I guess I would change that one.” 26

 The judge, acting as trier of fact in the bench trial, found that the state 
had proven Clark’s guilt beyond a reasonable doubt. As for Clark’s defense 
of insanity, the judge found that “[b]oth experts, all lay witnesses, and the 
attorneys agree that the defendant suffers from a qualifying mental disease: 
paranoid schizophrenia” and noted that the prosecution’s own expert testi-
fi ed that “there seems to be little doubt that on June 21, 2000, the Defendant 
was suffering from paranoid delusions.” 27 The judge also found, however, that 
Clark had failed to prove that his “mental illness . . . distorted his perception 
of reality so severely that he did not know his actions were wrong.” 28

 Clark was sentenced to life in prison without hope of parole for 25 years. 
He appealed, and the Arizona Court of Appeals affi rmed his conviction. The 
appellate court noted that the two experts disagreed regarding Clark’s sanity 
and went on to hold that “[t]o the extent that the trial court may have ac-
cepted Dr. Moran’s evaluation over Dr. Morenz’s, it was entirely within the 
trial court’s province to do so. As the trier of fact in the case, it was free to 
believe or disbelieve the testimony of either expert and resolve any confl icts 
in the psychological testimony.” 29  The appeals court also approved the way 
the judge handled the other evidence in the case: 

 In reaching its decision that Clark had not proven insanity, it also 
appears that the trial court gave signifi cant consideration to Clark’s 
own actions both before and after the shooting. For example, its 
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judgment specifi cally noted Clark’s own actions in driving through 
residential neighborhoods with loud music “to attract law enforce-
ment,” as well as his behavior in evading capture before his arrest at 
gunpoint and in disposing of the murder weapon afterwards . . .  30

 The Court of Appeals also rejected Clark’s arguments that his consti-
tutional rights to due process were violated by Arizona’s overly restrictive 
insanity statute and by Arizona case law that precluded the trial court from 
considering evidence of his mental illness in determining whether he had the 
requisite mens rea  for fi rst degree murder. 

 On the insanity issue, Clark argued that Arizona’s insanity statute 
(which limited an insanity verdict to cases in which the defendant’s men-
tal disease or defect prevented him from knowing that the criminal act 
was wrong) was unconstitutional because “it did not allow him to present 
a ‘complete defense’ under the  M ’ Naghten  test for insanity to show that 
he did not appreciate the nature and quality of his acts . . . ” 31  In response, 
the appellate court noted that “there is no constitutional requirement that a 
state recognize an insanity defense,” that “the United State’s [ sic ] Supreme 
Court has recognized that individual states are free to recognize and defi ne 
the insanity defense as they see fi t,” and that “Clark therefore fails to prove 
how eliminating the fi rst prong of the  M ’ Naghten  test establishes a violation 
of due process under either the Arizona or United States Constitutions.” 32

Additionally the Court of Appeals reasoned that  M ’ Naghten ’ s  “nature and 
quality” standard was not necessary: “It is diffi cult to imagine that a defen-
dant who did not appreciate the ‘nature and quality’ of the act he committed 
would reasonably be able to perceive that the act was ‘wrong.’ Therefore we 
do not fi nd that the language would add signifi cantly to the test available 
under the statute.” 33

 Finally the state appeals court held that the trial judge’s refusal to con-
sider evidence of Clark’s mental illness as evidence that he lacked the neces-
sary mens rea  for the crime charged was mandated by the state’s Supreme 
Court’s holding in an earlier case that “Arizona does not allow evidence of a 
defendant’s mental disorder short of insanity either as an affi rmative defense 
or to negate the mens rea  of a crime.” 34  Stating the obvious, the appellate 
court added, “This court is bound by decisions of the Arizona Supreme Court 
and has no authority to overturn or refuse to follow its decisions.” 35

 Not surprisingly the Arizona Supreme Court refused to even hear Clark’s 
appeal. However, the United States Supreme Court did agree to hear the case. 
The high court gave short shrift to Clark’s claim that the Arizona insanity 
law violated his constitutional right to due process. 
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 The Court initially noted that “[w]hen the Arizona legislature first 
codifi ed an insanity rule, it adopted the full  M ’ Naghten  statement [but] in 
1993 . . . dropped the cognitive incapacity part, leaving only moral incapac-
ity as the nub of the stated defi nition.” 36  In rejecting Clark’s claim that this 
amendment “offends [a] principle of justice so rooted in the traditions of and 
conscience of our people as to be ranked as fundamental,” 37  the Court said, 
“History shows no deference to M’Naghten that could elevate its formula to 
the level of fundamental principle, so as to limit the traditional recognition of 
a State’s capacity to defi ne crimes and defenses.” 38

 After observing that the U.S. Supreme Court has never ruled as to 
whether the insanity defense is constitutionally mandated, and pointing out 
that they were not called upon to do so in this case, the Court held that the 
defi nition of insanity is and should be a matter left to the states, such as 
Arizona: 

 [I]t is clear that no particular formulation has evolved into a base-
line for due process, and that the insanity rule, like the conceptu-
alization of criminal offenses, is substantially open to state choice. 
Indeed, the legitimacy of such choice is the more obvious when one 
considers the interplay of legal concepts of mental illness or defi -
ciency required for an insanity defense, with the medical concepts 
of mental abnormality that infl uence the expert opinion testimony 
by psychologists and psychiatrists commonly introduced to support 
or contest insanity claims. For medical defi nitions devised to justify 
treatment, like legal ones devised to excuse from conventional crim-
inal responsibility, are subject to fl ux and disagreement. There being 
such fodder for reasonable debate about what the cognate legal and 
medical tests should be, due process imposes no single canonical 
formulation of legal insanity. 39

 The Court also found that, as a practical matter, deleting the cognitive ca-
pacity prong of the M ’ Naghten  standard had little if any effect and certainly 
did not signal “that some constitutional minimum has been shortchanged.” 40

As the Court explained, 

 The  M ’ Naghten  test is a sequential test, fi rst asking the factfi nder 
to conduct the easier enquiry whether a defendant knew the nature 
and quality of his actions. If not, the defendant is to be considered 
insane and there is no need to pass to the harder and broader en-
quiry whether the defendant knew his actions were wrong. And, 
because, owing to this sequence, the factfi nder is to ask whether a 
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defendant lacks moral capacity only when he possesses cognitive ca-
pacity, the only defendants who will be found to lack moral capacity 
are those possessing cognitive capacity. Though, before 1993, Ari-
zona had in place the full M ’ Naghten  test with this sequential en-
quiry, it would appear that the legislature eliminated the cognitive 
capacity part not to change the meaning of the insanity standard 
but to implement its judgment that a streamlined standard with 
only the moral capacity part would be easier for the jury to apply. 41

 Pointing specifi cally to Clark’s case, the Court found that Clark’s defense 
counsel had, in effect, utilized this same approach at trial: 

 Clark, indeed, adopted this very analysis himself in the trial court: 
“[I]f [Clark] did not know he was shooting at a police offi cer, or 
believed he had to shoot or be shot, even though his belief was not 
based in reality, this would establish that he did not know what he 
was doing was wrong.” The trial court apparently agreed, for the 
judge admitted Clark’s evidence of cognitive incapacity for consid-
eration under the State’s moral incapacity formulation. And Clark 
can point to no evidence bearing on insanity that was excluded. 
His psychiatric expert and a number of lay witnesses testifi ed to 
his delusions, and this evidence tended to support a description of 
Clark as lacking the capacity to understand that the police offi cer 
was a human being. There is no doubt that the trial judge consid-
ered the evidence as going to an issue of cognitive capacity, for in 
fi nding insanity not proven he said that Clark’s mental illness “did 
not . . . distort his perception of reality so severely that he did not 
know his actions were wrong.” 42

 Turning to Clark’s claim that the Arizona rule disallowing evidence of 
mental illness to be used to negate the requisite mens rea  violated due pro-
cess, the Supreme Court fi rst rejected “the State’s argument that  mens rea
and insanity, as currently understood, are entirely distinguishable, so that 
mental-disease and capacity evidence relevant to insanity is simply irrelevant 
to mens rea. ” 43  Instead the Court reasoned that “[n]ot only does evidence 
accepted as showing insanity trump mens rea,  but evidence of behavior close 
to the time of the act charged may indicate both the actual state of mind at 
that time and also an enduring incapacity to form the criminal state of mind 
necessary to the offense charged.” 44

 Furthermore, the Court explained that “evidence tending to show that a 
defendant suffers from mental disease and lacks capacity to form  mens rea  is 
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relevant to rebut evidence that he did in fact form the required mens rea  at 
the time in question; this is the reason that Clark claims a right to require the 
factfi nder in this case to consider testimony about his mental illness and his 
incapacity directly, when weighing the persuasiveness of other evidence tend-
ing to show mens rea,  which the prosecution has the burden to prove.” 45

 But the analysis did not end there. The Court went on to observe that 

 [a]s Clark recognizes, however, the right to introduce relevant 
evidence can be curtailed if there is a good reason for doing that. 
“While the Constitution . . . prohibits the exclusion of defense 
evidence under rules that serve no legitimate purpose or that are 
disproportionate to the ends that they are asserted to promote, well-
established rules of evidence permit trial judges to exclude evidence 
if its probative value is outweighed by certain other factors such as 
unfair prejudice, confusion of the issues, or potential to mislead the 
jury.” And if evidence may be kept out entirely, its consideration 
may be subject to limitation, which Arizona claims the power to 
impose here. State law says that evidence of mental disease and 
incapacity may be introduced and considered, and if suffi ciently 
forceful to satisfy the defendant’s burden of proof under the insan-
ity rule it will displace the presumption of sanity and excuse from 
criminal responsibility. But mental-disease and capacity evidence 
may be considered only for its bearing on the insanity defense, and 
it will avail a defendant only if it is persuasive enough to satisfy 
the defendant’s burden as defi ned by the terms of that defense. The 
mental-disease and capacity evidence is thus being channeled or 
restricted to one issue and given effect only if the defendant carries 
the burden to convince the factfi nder of insanity; the evidence is not 
being excluded entirely, and the question is whether reasons for re-
quiring it to be channeled and restricted are good enough to satisfy 
the standard of fundamental fairness that due process requires. We 
think they are. 46

 The Court then listed several “characteristics of mental-disease and capacity 
evidence giving rise to risks that may reasonably be hedged by channeling the 
consideration of such evidence to the insanity issue on which, in States like 
Arizona, a defendant has the burden of persuasion” 47  and explained why they 
cut against allowing such evidence to be used to rebut evidence of mens rea.

 First, the Court noted that “diagnosis may mask vigorous debate within 
the profession about the very contours of the mental disease itself . . . Though 
we certainly do not ‘condemn mental-disease evidence wholesale,’ the 



insanity: murder, madness, and the law

140

 consequence of this professional ferment is a general caution in treating psy-
chological classifi cations as predicates for excusing otherwise criminal con-
duct.” 48

 Second, the Court observed that 

 there is the potential of mental-disease evidence to mislead jurors 
(when they are the factfi nders) through the power of this kind of 
evidence to suggest that a defendant suffering from a recognized 
mental disease lacks cognitive, moral, volitional, or other capacity, 
when that may not be a sound conclusion at all . . . [I]t is very easy 
to slide from evidence that an individual with a professionally rec-
ognized mental disease is very different, into doubting that he has 
the capacity to form mens rea,  whereas that doubt may not be jus-
tifi ed . . . Because allowing mental-disease evidence on  mens rea  can 
thus easily mislead, it is not unreasonable to address that tendency 
by confi ning consideration of this kind of evidence to insanity, on 
which a defendant may be assigned the burden of persuasion. 49

 Finally, the Court pointed out that 

 [t]here are . . . particular risks inherent in the opinions of the 
experts who supplement the mental-disease classifi cations with 
opinions on incapacity: on whether the mental disease rendered a 
particular defendant incapable of the cognition necessary for moral 
judgment or mens rea  or otherwise incapable of understanding the 
wrongfulness of the conduct charged. Unlike observational evidence 
bearing on mens rea,  capacity evidence consists of judgment, and 
judgment fraught with multiple perils: a defendant’s state of mind 
at the crucial moment can be elusive no matter how conscientious 
the enquiry, and the law’s categories that set the terms of the capac-
ity judgment are not the categories of psychology that govern the 
expert’s professional thinking. 50
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 Andrea Yates 

In 1982, Andrea Kennedy graduated fi rst in her high school class in Houston, 
Texas. Four years later, Kennedy, who had been captain of the school’s swim 

team and an offi cer in its National Honor Society, graduated from the School 
of Nursing at the University of Texas. After becoming a registered nurse, she 
worked for the next 8 years at Houston’s M.D. Anderson Cancer Center. While 
pursuing her nursing career, Kennedy met Russell “Rusty” Yates, an engineer at 
the National Aeronautical and Space Administration, and the two (both 25 years 
old) began dating. After a lengthy courtship, Kennedy married Yates in 1993.
Taking her husband’s surname, the 28-year-old Texan became Andrea Yates. 

 During the fi rst 6 years of their marriage, Andrea Yates gave birth to 
four children: Noah in 1994, John in 1995, Paul in 1997, and Luke in 1999.
Andrea left her nursing career in 1994 to care for the children. Although her 
husband was a professional with a good job with NASA, the couple lived fi rst 
in a 38-foot mobile trailer and then in a 350-square-foot converted bus. 

 Four months after giving birth to Luke, in June 1999, Andrea attempted 
suicide, swallowing 40 to 50 prescription sleeping pills. She was hospitalized 
in a psychiatric unit for the fi rst time, diagnosed with major depressive disor-
der (single episode, severe), and started on Zoloft, a common antidepressant 
medication. Efforts to engage her therapeutically were largely unsuccessful, 
and she was discharged after a week “because of insurance restrictions.” 1  Ac-
cording to her hospital record, “the family contracted to keep a close eye on 
the patient.” 2

 Less than a month later, in July 1999, Andrea was again hospitalized for 
psychiatric care. In the month after her discharge, Andrea lost 13 pounds, had 
little energy, was sleeping too much, and was having problems with memory 
and concentration. Rusty came home one day to fi nd her holding a steak knife 
to her neck. He took the knife away from Andrea and, the next day, took her 
to the hospital, where was admitted with a diagnosis of postpartum depres-
sion with psychosis. 
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 Often referred to as the “baby blues,” postpartum depression is neither 
uncommon nor new. Symptoms, from sadness to depression to psychosis, 
occur frequently during the fi rst year after giving birth and are generally 
short-lived. Fifty to 80 percent of all women experience some form of de-
pressed mood after giving birth. Among those who do, about a sixth will suffer 
serious depressive symptoms such as insomnia, mood swings, anorexia, and 
suicidal ideation; approximately two in a thousand will become psychotic—in 
other words, lose touch with reality and demonstrate hallucinations, delu-
sions, and/or thought disorder—as a result of postpartum depression. 3

 When psychotic symptoms occur in postpartum depression, they often 
focus on the child and have a violent or homicidal quality. As the American 
psychiatric Association’s seminal  Diagnostic and Statistical Manual of Men-
tal Disorders,  Fourth Edition ( DSM-IV ) indicates, 

 When delusions are present, they often concern the newborn in-
fant (e.g., the newborn is possessed by the devil, has special pow-
ers, or is destined for a terrible fate). In both the psychotic and 
non-psychotic presentations, there may be suicidal ideation [and] 
obsessional thoughts regarding violence to the child . . . Infanticide 
is most often associated with postpartum psychotic episodes that 
are characterized by command hallucinations to kill the infant or 
delusions that the infant is possessed, but it can also occur in severe 
postpartum mood episodes without such specifi c delusions or hal-
lucinations. 4

 Andrea’s second psychiatric hospitalization, though also short, resulted 
in a somewhat better understanding of her depression and its severity. For 
instance, Andrea told her attending psychiatrist why she had put the knife to 
her neck. Andrea said, “I had a fear I would hurt somebody . . . I thought it 
better to end my own life and prevent it . . . there was a voice, then an image 
of the knife . . . I had a vision in my mind, get a knife, get a knife . . . I had a 
vision of this person being stabbed . . . the aftereffects.” 5  She added that she 
had initially experienced this violent vision when her fi rst child was born. 

 After about 10 days of treatment with an antipsychotic medication, Hal-
dol, Andrea’s mental state improved signifi cantly and she was discharged. But 
not before being warned of the risks of future pregnancies. Her psychiatrist 
told Andrea that giving birth again might well trigger another psychotic 
postpartum depression. That warning was likely based upon data cited in the 
DSM-IV  indicating that “[o]nce a woman has had a postpartum episode with 
psychotic features, the risk of recurrence with each subsequent delivery is 
between 30% and 50%.” 6  Though the warning to Andrea and Rusty was dire, 
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the psychiatrist was not hopeful that it would be heeded. In her record, she 
wrote, “Apparently patient and husband plan to have as many babies as na-
ture will allow! This will surely guarantee future psychotic depression.” 7

 At Rusty’s urging, Andrea decided to ignore that warning and within 
8 months of her discharge she was again pregnant and had stopped taking 
Haldol. On November 30, 2000, Andrea and Rusty’s fi fth child, Mary, was 
born. The family had moved to a new and larger home and Andrea was home-
schooling the children. Things were going reasonably well until the following 
March, 4 months after Mary’s birth, when Andrea’s father died and she began 
to decompensate. She started engaging in self-mutilation, refused to eat or 
drink, lost 5 pounds in less than a month, stopped feeding her baby, and read 
the Bible compulsively before falling into an almost catatonic state. 

 On March 31, 2001, Andrea was again hospitalized, this time until April 12,
2001. Hospital records indicate that she was minimally verbal if not mute, 
demonstrated psychomotor retardation, assumed a rigid, “almost catatonic” 
posture, and appeared to be responding to internal stimuli—in other words, hal-
lucinations. 8  Although doctors certifi ed Andrea for involuntary commitment to 
a nearby state hospital, they withdrew that certifi cation when she agreed to 
remain hospitalized on a voluntary basis. By April 11, her mental state had 
improved substantially and she was requesting discharge. The next day she 
was discharged after agreeing to attend an outpatient partial hospitalization 
program. Andrea entered that program on April 13, 2001, with a diagnosis of 
postpartum depression and was discharged on April 18, 2001. At that time she 
was taking two antidepressant medications and a single antipsychotic. 

 Three weeks later, on May 4, 2001, Andrea was again virtually catatonic. 
Rusty returned home from work, found the bathtub fi lled with water for no 
apparent purpose, and was unable to get a response from Andrea. Again An-
drea was hospitalized with a diagnostic impression of “severely depressed 
mood and semi-catatonic state.” 9  Hospital staff believed that Andrea was 
selectively mute because although she would not speak with them, she was 
heard at times yelling and screaming in her room. After a week to 10 days in 
the hospital, Andrea’s condition improved and she was again discharged to 
the partial hospitalization program. 

 After a week in the partial hospitalization program, on May 22, 2001,
 Andrea was discharged to the care of her family and psychiatrist. Over the next 
month Andrea had two visits with her psychiatrist. On June 4, 2001, the psy-
chiatrist checked her medications and mental status and wrote the following 
note in her chart: “Patient seen and discussed with husband at length. Patient 
reports that she feels about the same as at the time of discharge.  Husband says 
patient has been functioning at 65–70% of premorbid condition. No suicidal 
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ideation at all. Patient denies any psychotic features, appears with masked fa-
cies [i.e., little facial expression] and akinesia [i.e., inability to initiate move-
ment] so discussed tapering off of Haldol.” 10

 Two weeks later, on June 18, 2001, Andrea again saw the psychiatrist. The 
doctor’s notes of that visit indicate: “Patient seen with husband. Reports pa-
tient got better after discontinuing Haldol but in last 3–4 days seems to have 
declined some. They report her level of functioning has remained between 
65–75%. Patient noted to be rather quiet—answered questions selectively. 
Denied any psychotic symptoms, suicidal ideation.” 11

 Following that session on June 18, 2001, Andrea was given an appoint-
ment for a follow-up visit with the psychiatrist 8 days later. That appoint-
ment, however, was never kept because 2 days later, June 20, 2001, Andrea 
drowned all fi ve of her children in the bathtub. 

 That morning, at around 9:00 a.m. , shortly after Rusty left home for his 
engineering job at the Space Shuttle Program at NASA’s Johnson Space Cen-
ter, Andrea drew bath water to within 3 inches of the top of the tub and then, 
one by one, systematically drowned 3-year-old Paul, 2-year-old Luke, 5-year-
old John, 6-month-old Mary, and 7-year-old Noah. Andrea then called 911
and spoke calmly but cryptically: 

 OPERATOR: What’s your name? 
 Andrea Yates: Andrea Yates. 
 OPERATOR: What’s the problem? 
 Andrea Yates: Um, I just need them to come. 
 OPERATOR: Is your husband there? 
 Andrea Yates: No. 
 OPERATOR: Well, what’s the problem? 
 Andrea Yates: I need them to come. 
 OPERATOR: I need to know why they’re coming, ma’am. Is he 

there standing next to you? 
 Andrea Yates: Pardon me. 
 OPERATOR: Are you having a disturbance? Are you ill? Or what? 
 Andrea Yates: Yes, I’m ill. 
 OPERATOR: Do you need an ambulance? 
 Andrea Yates: No, I need a police offi cer. Yeah, send an ambulance. 
 OPERATOR: What’s the problem? 
 Andrea Yates: Um . . . 
 OPERATOR: Is someone burglarizing your house? I mean what is it? 
 Andrea Yates: [heavy breathing] 
 OPERATOR: What kind of medical problem do you have ma’am? 
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 OPERATOR: Hello?
 Andrea Yates: I just need a police offi cer. 
 OPERATOR: Are you at [address], right? 
 Andrea Yates: Yes. 
 OPERATOR: Are you there alone? 
 Andrea Yates: Yes. 
 OPERATOR: Andrea Yates? 
 Andrea Yates: Yes. 
 OPERATOR: Is your husband there with you? 
 Andrea Yates: No. 
 OPERATOR: Okay, well why do you need the police ma’am? 
 Andrea Yates: I just need them to be here. 
 OPERATOR: For what? 
 Andrea Yates: I just need them to come. 
 OPERATOR: You sure you’re alone? 
 Andrea Yates: No, my sister’s here. 12

 Once Andrea got off the phone with the 911 operator, she called Rusty at 
work and told him, “You need to come home,” When Rusty asked, “Is any-
one hurt?” 13  Andrea replied, “Yes, the children.” 14  By the time Rusty made 
it home, the police had already arrived and discovered the bodies of his fi ve 
children. Within hours, Andrea had given police a full, detailed confession: 

 Sgt. Mehl: OK, an incident happened at your house this morning, 
right?

 Andrea Yates: Yes. 
 . . . 
 Sgt. Mehl: OK, and the incident we’re about to discuss, um, resulted 

in the deaths of your fi ve children, is that correct? 
 Andrea Yates: Yes. 
 . . . 
 Sgt. Mehl: OK, and we also talked earlier, um, you’ve been treated 

for depression. Is that right? 
 Andrea Yates: Yes. 
 Sgt. Mehl: And who’s your current doctor? 
 Andrea Yates: Dr. Saeed. 
 Sgt. Mehl: And the last time you saw him? 
 Andrea Yates: Two, two days ago. 
 Sgt. Mehl: OK, this morning, um, what time was it that you got out 

of bed this morning? 
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 Andrea Yates: About 8:10.
 Sgt. Mehl: OK, and who in your household was awake at that time? 
 Andrea Yates: Um, my husband, Mary, Luke and Paul. 
 Sgt. Mehl: OK, and what time does Rusty leave for work? 
 Andrea Yates: He left about nine. 
 Sgt. Mehl: And, by the time Rusty left, were all of your children 

awake at that time? 
 Andrea Yates: Yes. 
 . . . 
 Sgt. Mehl: Um, after Rusty left, you fi lled the bathtub with water, is 

that correct? 
 Andrea Yates: Yes. 
 . . . 
 Sgt. Mehl: How far did you fi ll it? 
 Andrea Yates: About three inches from the top. 
 Sgt. Mehl: About three inches from the top, um, after you drew the 

bath water, what was your intent? What were you about to do? 
 Andrea Yates: Drown the children. 
 Sgt. Mehl: OK. Why were you going to drown your children? 
[15 seconds of silence] 
 Sgt. Mehl: Was it, was it in reference to, or was it because the chil-

dren had done something? 
 Andrea Yates: No. 
 Sgt. Mehl: You were not mad at the children? 
 Andrea Yates: No. 
 Sgt. Mehl: OK, um, you had thought of this prior to this day? 
 Andrea Yates: Yes. 
 Sgt. Mehl: Um, how long have you been having thoughts about 

wanting, or not wanting to, but drowning your children? 
 Andrea Yates: Probably since I realized I have not been a good 

mother to them. 
 Sgt. Mehl: What makes you say that? 
 Andrea Yates: They weren’t developing correctly. 
 Sgt. Mehl: Behavioral problems? 
 Andrea Yates: Yes. 
 Sgt. Mehl: Learning problems? 
 Andrea Yates: Yes. 
 Sgt. Mehl: So after you drew the bath water, what happened? 
 Andrea Yates: I put Paul in. 
 Sgt. Mehl: And how old is Paul? 
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 Andrea Yates: Paul is 3.
 Sgt. Mehl: OK, and when you put Paul in the bath water, was he 

face down or face up? 
 Andrea Yates: He was face down. 
 Sgt. Mehl: And he struggled with you? 
 Andrea Yates: Yes. 
 Sgt. Mehl: How long do you think that struggle happened? 
 Andrea Yates: A couple of minutes. 
 Sgt. Mehl: And you were able to forcibly hold him under the water? 
 Andrea Yates: Yes. 
 Sgt. Mehl: By the time you brought him out of the water, had he 

stopped struggling? 
 Andrea Yates: Yes. 
 Sgt. Mehl: There was no more movement? 
 Andrea Yates: No. 
 Sgt. Mehl: And, after you brought him out of the water, what did 

you do? 
 Andrea Yates: I laid him on the bed. 
 Sgt. Mehl: Face up or face down? 
 Andrea Yates: Face up. 
 Sgt. Mehl: Did you cover him? 
 Andrea Yates: Yes. 
 Sgt. Mehl: Did you cover his entire body? 
 Andrea Yates: Yes. 
 Sgt. Mehl: With what? 
 Andrea Yates: A sheet. 
 Sgt. Mehl: OK, so after you put Paul on the bed and covered him, 

then what happened? 
 Andrea Yates: I put Luke in. 
 Sgt. Mehl: OK, how old is Luke? 
 Andrea Yates: He’s 2.
 Sgt. Mehl: OK, and was he face down in the water or face up? 
 Andrea Yates: Face down. 
 Sgt. Mehl: Did he struggle? 
 Andrea Yates: Yes. 
 Sgt. Mehl: How long do you think that struggle lasted? 
 Andrea Yates: Just a couple minutes. 
 Sgt. Mehl: OK, and when you brought Luke out of the water, um, 

was he, any movement at all? 
 Andrea Yates: No. 
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 Sgt. Mehl: What happened to Luke then? 
 Andrea Yates: I put him on the bed. 
 Sgt. Mehl: Um, did you cover him with the same sheet that you’d 

used to cover Paul? 
 Andrea Yates: Yes. 
 Sgt. Mehl: OK, so Paul and Luke are on the bed, then what 

happens?
 Andrea Yates: I put John in. 
 Sgt. Mehl: OK, and how old is John. 
 Andrea Yates: John is 5.
 Sgt. Mehl: OK. How did you get John to come into the bathroom? 
 Andrea Yates: I called him in. 
 Sgt. Mehl: OK, and, and he came in . . . 
 Andrea Yates: Yes. 
 Sgt. Mehl: Um, did you say anything to him? 
 Andrea Yates: I told him to get in the tub. 
 Sgt. Mehl: OK, and did he? 
 Andrea Yates: No. 
 Sgt. Mehl: Um, what did he do? 
 Andrea Yates: I put him in. 
 Sgt. Mehl: Did you pick him up, how? Under the arms? 
 Andrea Yates: Yes. 
 Sgt. Mehl: And did he go into the water face down or face up? 
 Andrea Yates: Face down. 
 Sgt. Mehl: OK. Did he struggle with you violently? 
 Andrea Yates: Yes. 
 Sgt. Mehl: Did that struggle last longer than with the younger 

children?
 Andrea Yates: A little bit, yeah. 
 Sgt. Mehl: OK, but still you were able to hold John under the 

water?
 Andrea Yates: Yes. 
 Sgt. Mehl: And eventually he stopped struggling? 
 Andrea Yates: Yes. 
 Sgt. Mehl: OK, when you brought John out of the water, was there 

any movement at all from him? 
 Andrea Yates: No. 
 Sgt. Mehl: What happened then? 
 Andrea Yates: I put him on the bed. 
 Sgt. Mehl: Did you then cover him along with Paul and Luke? 
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 Andrea Yates: Yes. 
 Sgt. Mehl: OK, and then what happened? 
 Andrea Yates: I put Mary in. 
 Sgt. Mehl: Did you actually have to go out into the other room to 

get Mary? 
 Andrea Yates: No, she was in there already. 
 Sgt. Mehl: Was Mary in the bathroom with you when Paul, Luke 

and John all went in the water? 
 Andrea Yates: Yes. 
 Sgt. Mehl: OK, what was she doing? 
 Andrea Yates: She was crying. 
 Sgt. Mehl: OK, was she, was she sitting in a chair, one of those . . . 
 Andrea Yates: She was sitting down. 
 Sgt. Mehl: On the fl oor? 
 Andrea Yates: Um-hmm. 
 Sgt. Mehl: OK, um, so you picked Mary up? 
 Andrea Yates: Um-hmm. 
 Sgt. Mehl: She go into the water face down or face up? 
 Andrea Yates: Face down. 
 Sgt. Mehl: OK, she was able to struggle with you? 
 Andrea Yates: Yes. 
 Sgt. Mehl: Because she’s only six months old, right? 
 Andrea Yates: Um-hmm. 
 Sgt. Mehl: But she struggled and how, how long do you think she 

was able to struggle for? 
 Andrea Yates: A couple of minutes. 
 Sgt. Mehl: OK, and after Mary had died, um, what did you do with 

her body? 
 Andrea Yates: I left it in there and called Noah in. 
 Sgt. Mehl: OK, did Noah come immediately? 
 Andrea Yates: Yes. 
 Sgt. Mehl: And, when Noah walked in the bathroom, did he see 

Mary in the tub? 
 Andrea Yates: Yes. 
 Sgt. Mehl: What did he say? 
 Andrea Yates: He said, ‘What happened to Mary?’” 
 Sgt. Mehl: And what did you say? 
 Andrea Yates: I didn’t say anything. I just put him in. 
 Sgt. Mehl: Did he try to run from you? 
 Andrea Yates: Yes. 
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 Sgt. Mehl: Did he get out of the bathroom or were you able to catch 
him?

 Andrea Yates: I got him. 
 Sgt. Mehl: OK, and Noah is 7, is that correct? 
 Andrea Yates: Yes. 
 Sgt. Mehl: Did Noah put up the biggest struggle of all? 
 Andrea Yates: Yes. 
 Sgt. Mehl: OK, did he go in the water face down or face up? 
 Andrea Yates: He was face down. 
 Sgt. Mehl: Um, when you were struggling with Noah, did you have 

to, did he try to fl ip over and come up for air at any time? 
 Andrea Yates: Yes. 
 Sgt. Mehl: Did he ever make it out of the water long enough to get 

a gasp of air or anything? 
 Andrea Yates: Yes. 
 Sgt. Mehl: How many times? 
 Andrea Yates: A couple times. 
 Sgt. Mehl: But you forced him back down into the water? 
 Andrea Yates: Yes. 
 Sgt. Mehl: How long do you think that struggle lasted? 
 Andrea Yates: Maybe three minutes. 
 Sgt. Mehl: OK, and after Noah was dead, when you brought him 

out of the water, was there any sign of life from him. 
 Andrea Yates: No. 
 Sgt. Mehl: What did you do with his body? 
 Andrea Yates: I left it there. 
 Sgt. Mehl: OK, so Mary and Noah were left in the bathtub? 
 Andrea Yates: I took Mary out. 
 Sgt. Mehl: After John, excuse me, after Noah was dead? 
 Andrea Yates: Yes. 
 Sgt. Mehl: OK, what did you do with Mary’s body? 
 Andrea Yates: Put her on the bed. 
 Sgt. Mehl: Did you cover her? 
 Andrea Yates: Yes. 
 Sgt. Mehl: And you left Noah’s body in the tub? 
 Andrea Yates: Yes. 
 . . . 
 Sgt. Mehl: OK, you had told me earlier that, that you’d been having 

these thoughts about hurting your children for up to two years. 
Is that, is that about right? 
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 Andrea Yates: Yes. 
 Sgt. Mehl: OK, is there anything that happened two years ago 

that, that made you, that you believe led you to have these 
thoughts?

 Andrea Yates: I realized that it was time to be punished. 
 Sgt. Mehl: And what do you need to be punished for? 
 Andrea Yates: For not being a good mother. 
 Sgt. Mehl: How did you see drowning your fi ve children as a way to 

be punished? Did you want the criminal justice system to pun-
ish you or did you . . . 

 Andrea Yates: Yes. 
 Sgt. Mehl: OK, we were also talking earlier and there was one other 

time when you fi lled the tub with water and were going to do 
this and did not do it. Is that correct? 

 Andrea Yates: Yes. 
 Sgt. Mehl: How long ago was that? 
 Andrea Yates: It was two months ago. 
 Sgt. Mehl: OK, were all the children at home at that time? 
 Andrea Yates: Yes, Rusty was there too. 
 Sgt. Mehl: Rusty was there too? Do you think Rusty would have 

stopped you? 
 Andrea Yates: Yes. 
 Sgt. Mehl: So, you fi lled the tub with water that time. What is it 

within yourself that stopped you from, from doing it that time? 
 Andrea Yates: Just didn’t do it that time. 15

 Based on her confession, Andrea was charged with multiple counts of 
murder. Given the nature of Andrea’s crimes, the prosecutor may have felt he 
had no choice but to charge her with murder, despite her obvious mental ill-
ness. But Harris County, the Texas jurisdiction in which Andrea’s crimes were 
committed, had long been known as the “death penalty capital of the world.” 16

As one recent candidate for chief prosecutor there recently observed, “If Har-
ris County were a state, it would rank third behind Texas and Virginia in the 
numbers of persons being sent to death row.” 17  Thus, many were not sur-
prised when the prosecutor decided not only to charge Andrea with murder 
but also to seek the death penalty in her case. 

 The prosecutorial decision to ask a jury to put Andrea Yates to death for 
the killings of her children may have been a function of the retributive po-
litical climate of Harris County and its history of sending so many killers to 
death row. But charging Andrea with capital murder may also have had a more 
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practical motive. By making the death penalty an option for Andrea, the prose-
cutor assured that her jury would be “death qualifi ed.” That is, all potential ju-
rors would be quizzed regarding their attitudes about capital punishment and 
would be excluded from serving on the jury if they had negative views of the 
death penalty so strong as to render them “unable to faithfully and impartially 
apply the law”—in other words, impose a death sentence if warranted. 18  Stud-
ies of “death qualifi ed” juries have shown them to be more conviction-prone 
and less likely to adhere to criminal justice principles such as the presumption 
of innocence than juries that have not been “death qualifi ed.” 19

 Given her history of mental illness and faced with her own confession to 
charges that could result in her execution (or, at best, her imprisonment for 
life without parole) and a jury that would in all likelihood be predisposed to 
convict her, Andrea Yates had little choice but to plead not guilty by reason 
of insanity. But legally, to be tried at all, Andrea would fi rst have to be found 
competent to stand trial. A determination that she was permanently incom-
petent to stand trial would take not only the death sentence but any prison 
sentence off the table. Such a determination would have much the same effect 
as an insanity acquittal: an indefi nite (but in reality most probably a lifetime) 
commitment to a state psychiatric facility. 

 Seeking to avoid any possibility of capital punishment or even a life 
prison sentence, Andrea’s lawyer’s initially argued that she was not compe-
tent to stand trial—in other words, that as a result of her mental illness she 
did not have a rational or factual understanding of the charges against her 
and/or was unable to assist counsel in her own defense. Andrea’s attorneys 
had good reason to anticipate that she would be unable to assist rationally 
in mounting a defense because she wanted to be found guilty and sentenced 
to die, believing delusionally that by being convicted and receiving the death 
penalty she would be able to kill Satan. 

 Under Texas law, a jury rather than a judge makes the competency deter-
mination. Thus, a jury trial was held in the matter approximately 4 months 
after the killings. Andrea’s attorneys had the burden of proving that she was 
not competent because the law presumes that all defendants are competent 
until proven otherwise. 

 Expert witnesses for both sides agreed that Andrea had earlier been psy-
chotic but that her condition had improved with treatment since the killings. 
Not surprisingly, however, those mental health professionals testifying for 
the defense found her competent to stand trial whereas those testifying for 
the prosecution disagreed. 

 Dr. Gerald Harris, a psychologist and professor at the University of Hous-
ton, testifi ed that during the fi rst two of four interviews with Andrea, “She 
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told me she was talking to Satan and Satan was talking to her. She said she’d 
seen images of Satan on the walls.” 20  Harris testifi ed further that although 
Andrea’s condition had improved by the time of the competency trial, he did 
not believe that she would be competent for at least another month: “She 
can’t remember well and she can’t think very well. I think it makes it hard to 
work with her attorney properly.” 21  “When I asked her what this was about 
today, she wasn’t able to tell me very well,” Harris testifi ed. 22  “About fi ve 
minutes later, she’d forgotten what I told her.” 23

 In a highly unusual move, one of Andrea’s attorneys testifi ed that he was 
having diffi culties working with her because of limitations imposed by her 
mental condition. 

 Testifying for the prosecution, psychologist Dr. Steven Rubenzer told 
the jury that Andrea’s psychosis was in remission and that “[s]he is compe-
tent to stand trial.” 24  But Rubenzer, who also told the competency jury that 
Andrea had decided to kill her children the night before she did so, agreed 
with the defense experts that the stress of standing trial could cause Andrea’s 
mental condition to deteriorate. On cross-examination, Rubenzer even con-
ceded that with regard to competency to stand trial Andrea was “not quite 
there.” 25

 In closing arguments to the jury, the prosecutor accused defense counsel 
of trying to confuse the issues. “The issue is whether she is presently com-
petent, not whether she has a mental disease,” he argued. 26  “She has to have 
a trial, and she’s competent to have that trial today.” 27  Andrea’s lead defense 
attorney appeared to acknowledge that at some point Andrea would be com-
petent to stand trial. “What’s the rush?” he asked the jury. 28  “Give her the 
benefi t of the ability to be cognizant of what she did [and] to be able to defend 
herself in a proper manner.” 29

 The jury of 11 women and 1 man initially voted 8 to 4 in favor of fi nd-
ing Yates incompetent. Over the course of several more hours of deliberation, 
however, jurors’ opinions shifted and Yates was found competent to stand 
trial. No appeal was allowed under Texas law, so the competency fi nding, 
however dubious, set the stage for another jury to weigh Andrea’s claim of 
insanity against the prosecution’s allegations that she killed her children in 
cold blood, knowing fully what she was doing. 

 At trial, Andrea bore the burden of proving by a preponderance of the evi-
dence (i.e., more likely than not) that “at the time of the conduct charged . . . as 
a result of severe mental disease or defect, [she] did not know that this con-
duct was wrong.” 30  This modern-day version of the archaic  M ’ Naghten  test 
of insanity is diffi cult for any defendant to meet, but undoubtedly even more 
so for a defendant such as Andrea Yates. 
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 Not only would Andrea be tried by a “death qualifi ed” jury that in all 
likelihood would be more prone to convict her than would an ordinary crimi-
nal jury, but the horrifi c nature of her crimes would surely work against her, 
despite her obvious history of mental illness. But beyond those disadvan-
tages, the Andrea Yates the jury saw would not be the psychotic woman who 
killed her children. In order to restore Andrea to competence, and thus en-
able her to stand trial, psychiatrists had treated her for months with powerful 
antipsychotic medications. Thus, at the time of trial she was stable and, in 
most respects, appeared normal. Moreover, under Texas law, the jurors could 
not be told the consequences of an insanity conviction—that Andrea would 
be committed indefi nitely to a state mental hospital—and thus might well 
believe that a verdict of insanity would free her. Finally, Andrea herself was 
an impediment to a successful insanity plea; she did not believe that she was 
mentally ill, opposed her attorney’s efforts to portray her as insane, and felt 
that she deserved to die for her crimes. 

 Despite these disadvantages, however, Andrea had a compelling insan-
ity defense. Her detailed psychiatric history ruled out any question of fak-
ing or malingering. There was no question that she was psychotic when she 
drowned her children, driven by delusions that Satan was speaking to her 
and that killing her children was the only way to save them from Hell. Also, 
many psychological and psychiatric experts had examined her and were will-
ing to testify that she met the legal criteria for insanity, even under the very 
strict version of the  M ’ Naghten  rule applied in Texas. 

 A jury of eight women and four men was selected in January 2002, and 
the trial commenced on February 18. The prosecution’s case-in-chief, which 
lasted a mere 3 days, was simple but designed to be persuasive, if not overtly 
prejudicial. The jury heard Andrea’s 911 call, heard the testimony of the fi rst 
offi cers to respond to the scene, heard Andrea’s confession, learned of the au-
topsy fi ndings, and were shown photographs and home videos of the children. 
The prosecutor even managed to convince the judge to allow the jury to see 
the children’s pajamas on the theory that showed how small the children had 
been by comparison to Andrea. 

 The defense presentation was much longer, more complex, and driven 
largely by the testimony of psychiatric experts: nine psychiatrists and two 
psychologists. Five of the psychiatrists and one of the psychologists had 
treated Andrea on or immediately after the day of the killings. 

 Four of these psychiatrists and the psychologist testifi ed that at the time 
she killed her children, Andrea either did not know wrong from right or be-
lieved that her homicidal acts were right. The fi fth of these psychiatrists testi-
fi ed that she did not determine whether Andrea’s knew wrong from right, but 
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that Andrea had told her that drowning the children was the right thing to 
do. That psychiatrist, who worked for the prison system and treated Andrea 
while she was awaiting trial, testifi ed that “of all the patients I’ve treated for 
major depression with psychotic features, she was one of the sickest.” 31

 The key expert witness for the defense was Dr. Phillip Resnick, an inter-
nationally renowned forensic psychiatrist, professor of psychiatry and direc-
tor of the Division of Forensic Psychiatry at Case Western Reserve University 
School of Medicine in Cleveland, lecturer in law and psychiatry at Case West-
ern’s School of Law, and probably the world’s leading authority on mothers 
who kill their children. 

 According to Resnick, Andrea killed her children out of an altruistic, albeit 
irrational, motive. “There is no rational explanation to drown fi ve children 
as a devoted mother unless you believe it’s in their interest,” he testifi ed. 32

Andrea, Resnick told the jury, suffered from religious delusions and believed 
that she was saving her children from Satan by killing them: “Mrs. Yates had 
a choice to make: to allow her children to end up burning in hell for eternity 
or to take their lives on earth . . . She would give up her life on earth . . . and 
her afterlife for the purpose of eliminating Satan and protecting her children 
from the fate of eternal damnation.” 33  Resnick also expressed the opinion that 
Yates laid her children on the bed and covered them out of respect, rather 
than in an effort to conceal the bodies. 

 The implication of Resnick’s testimony was that even though Yates knew 
killing her children was legally  wrong, she believed it was  morally  right be-
cause of her religious delusions. Indeed, on cross-examination, when asked by 
the prosecutor, “But she knew it was legally wrong?” Resnick replied, “That’s 
correct . . . I agree.” 34  But, Resnick explained, Andrea believed she had no 
choice: “Because of her dilemma, what she perceived as right was to take her 
children’s life on Earth to prevent them from eternal damnation.” 35  “She did 
what she thought was right in the world she perceived through her psychotic 
eyes at the time,” the psychiatrist added. 36

 Not surprisingly, of all the mental health experts who testified at 
 Andrea’s trial, only the one called by the prosecution concluded that when 
she drowned her children, the defendant knew that what she was doing was 
wrong. Dr. Park Dietz—one of America’s most well-known forensic psy-
chiatrists, who has worked and/or testifi ed for the prosecution in countless 
high-profi le cases including those of presidential assassin John W. Hinckley, 
Jr., serial killers Jeffrey Dahmer, Arthur Shawcross, Joel Rifkin, and serial 
bomber Theodore Kaczynski, to name but a few—never treated Andrea Yates. 
Indeed, by his own testimony, he had not treated patients in 2 decades. Hired 
by the prosecutors, Dietz examined Andrea and testifi ed at her trial. 
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 Dietz agreed with the defense experts that at the time Andrea killed her 
children, she was suffering symptoms of depression and psychosis. How-
ever, based on the legal standard for insanity—Andrea’s understanding of 
the wrongfulness of her actions—Dietz testifi ed, “My . . . opinion with rea-
sonable medical certainty is that at the time of the drowning of each of the 
children, Mrs. Yates knew that her actions were wrong in the eyes of the 
law . . . in the eyes of society . . . in the eyes of God . . . Mrs. Yates may have 
believed the killings were in the best interest of the children and that the 
ends—saving the children—justifi ed the means, which was to wrongly and 
illegally kill them.” 37

 In support of his opinion, Dietz offered several examples of Yates’s think-
ing and behavior he felt indicated that that she knew her homicidal actions 
were wrong. The fi rst example offered by the psychiatrist was that Yates at-
tributed her actions to Satan. As Dietz testifi ed, “Mrs. Yates indicates that at 
that time before the homicide she had the idea of killing her children and she 
attributed the origin of that idea to Satan. So, of course, the idea comes from 
her mind, but she’s mistakenly thinking Satan put it there. The fact that she 
regards it as coming from Satan is the fi rst indication of her knowing that 
this is wrong. Because she recognizes even the idea of killing your children 
is an evil idea that comes from Satan. She doesn’t think this is a good idea 
that comes from God.” 38  Another example of Andrea’s thinking and behavior 
that Dietz used to support his opinion was Andrea’s concealing her homicidal 
thoughts from others because she knew they were wrong and that others 
would try to stop her. 

 On cross-examination, defense counsel raised the fact that Dietz had ex-
tremely limited experience dealing with postpartum depression and psycho-
sis. In response to a question from Andrea’s lead counsel, Dietz admitted, “I’m 
not sure that I have treated one but I have evaluated one.” 39  Defense counsel 
also quizzed Dietz about his role in the production of the popular television 
series Law & Order.

 When Dietz acknowledged being a consultant for the series, he was asked 
if any of the Law & Order  shows dealt with postpartum depression. Dietz 
replied, “As a matter of fact, there was a show of a woman with postpartum 
depression who drowned her children in the bathtub and was found insane, 
and it was aired shortly before this crime occurred.” 40

 Following Dietz’s testimony, the defense recalled one of its expert wit-
nesses, forensic psychiatrist Dr. Lucy Puryear, to rebut Dietz’s testimony. 
During the cross-examination of Puryear, the prosecutor pressed her on the 
theory that Andrea may have gotten the idea to drown her children and claim 
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insanity from the episode of Law & Order  Dietz had mentioned during his 
testimony: 

 Q. You know she watched “Law & Order” a lot; right? 
 A. I didn’t know. No. 
 Q. Did you know that in the weeks before June 20th, there was a 

“Law & Order” episode where a woman killed her children 
by drowning them in a bathtub, was defended on the basis of 
whether she was sane or insane under the law, and the diagno-
sis was postpartum depression and in the program the person 
was found insane, not guilty by reason of insanity? Did you 
know that? 

 A. No. 
 Q. If you had known that and had known that Andrea Yates was 

subject to these delusions, not that she was the subject of a 
delusion of reference, but that she regularly watched “Law 
& Order” and may have seen that episode, would you have 
changed the way you went about interviewing her, would you 
have interviewed whether she got the idea somehow she could 
do this and not suffer hell or prison? 

 A. I certainly wouldn’t have asked her that question. No. 
 Q. Would you have—you didn’t have to ask her that question, but 

you could have explored that? 
 A. If I had known she watched that show, I would have asked her 

about it, yes. 41

 Dietz’s testimony regarding the  Law & Order  episode was also noted 
by both attorneys in their closing arguments to the jury in the guilt–
innocence phase of Andrea’s trial. Andrea’s attorney alluded to it briefl y, 
telling the jurors, “Or maybe even we heard some evidence that she saw 
some show on TV and knew she could drown her children and get away with 
it.” 42  The prosecutor was much more direct, attempting to link the episode to 
Andrea’s motive in killing her children: “She gets very depressed and goes 
into Devereux. And at times she says these thoughts came to her during that 
month. These thoughts came to her, and she watches ‘Law & Order’ regu-
larly, she sees this program. There is a way out. She tells that to Dr. Dietz. 
A way out.” 43

 Following these closing arguments, jurors, who had heard more than 
3 weeks of testimony, took just 31/2 hours of deliberation to fi nd Andrea 
guilty of capital murder. 
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 On the same day the guilty verdict was rendered, Andrea’s defense attor-
ney learned that Law & Order  had never aired an episode in which a mother 
drowned her children and claimed insanity. The show’s director confi rmed 
that an episode like the one Dietz described from the witness stand had never 
been written, produced, or televised. When Dietz learned that this portion of 
his testimony had been false, he wrote to prosecutors and explained that he 
had been mistaken and had confused the episode he described with infanticide 
cases featured in other episodes of Law & Order.

 Andrea’s attorneys argued that the false testimony by the prosecution’s 
expert misled jurors into thinking that she had planned the drownings by 
watching a television show. The false testimony, they urged, was grounds for 
a mistrial. Although the judge denied the motion for a mistrial, later, during 
the penalty phase of the trial, she informed jurors that they had heard incor-
rect testimony from Dietz. 

 For whatever reason or reasons, the jury took little time in rejecting the 
death penalty and sentencing Andrea instead to life in prison. When later in-
terviewed, jurors indicated that they had been persuaded by Dietz’s coherent 
and detailed account of Yates’s motives in drowning her children. Given the 
apparent weight the jury accorded Dietz’s testimony, especially because it con-
tradicted the testimony of the many psychiatric experts who testifi ed for the 
defense, the defense appealed the jury’s verdict. Among the many grounds 
they cited in the appeal was a violation of Andrea’s due process rights because 
the prosecution had relied on “false or perjured testimony.” 44

 Andrea’s attorneys argued that Dietz’s false testimony about the  Law & 
Order  episode provided critical support for the prosecution’s theory that Yates 
knew her actions were wrong, that her crime was premeditated, and that she 
had relied upon a television program to deceptively create a defense of insanity. 

 Prosecutors argued that “there [was] no reasonable likelihood” that the 
testimony “could have affected the judgment of the jury.” 45

 The appeals court disagreed and granted Andrea a new trial, holding that 

 [f]ive mental health experts testifi ed that appellant did not know 
right from wrong or that she thought what she did was right. 
Dr. Dietz was the only mental health expert who testifi ed that 
appellant knew right from wrong. Therefore, his testimony was 
critical to establish the State’s case. Although the record does not 
show that Dr. Dietz intentionally lied in his testimony, his false 
testimony undoubtedly gave greater weight to his opinion. On 
the other hand, had the jury known prior to their deliberations in 
the guilt-innocence phase of the trial, that Dr. Dietz’s testimony 
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 regarding the “Law & Order” episode was false, the jury would 
likely have considered him, the State’s only mental health expert, 
to be less credible. 

 We conclude that there is a reasonable likelihood that Dr. Dietz’s 
false testimony could have affected the judgment of the jury. We 
further conclude that Dr. Dietz’s false testimony affected the sub-
stantial rights of appellant. Therefore, the trial court abused its dis-
cretion in denying appellant’s motion for mistrial. 46

 Although the prosecutors had the discretion to accept an insanity judg-
ment that would, in all likelihood, have resulted in a lifelong commitment to 
a state mental hospital for Andrea, they chose instead to try her again, hoping 
for at least another verdict of guilty and another sentence of life in prison. 
Because prosecutors had unsuccessfully pressed for a death sentence in her 
fi rst trial, Andrea could not be tried for capital murder in her second trial. As 
a result, she was tried by a jury that was not “death qualifi ed.” 

 After hearing almost the same evidence that was heard by the fi rst jury—
except, of course, Dietz’s false testimony—Andrea’s second jury found her 
not guilty by reason of insanity. Subsequently she was committed to a secure 
state psychiatric facility, where she will remain under state custody and in 
treatment unless a court orders otherwise, quite likely for the rest of her life. 
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The 10 homicide cases described in this volume were all high-profi le, no-
torious, and controversial. Yet, taken together they offer general insights 

into the way the insanity defense is used today. 
 First, as these 10 cases illustrate, contrary to public opinion, the insan-

ity defense is rarely used and rarely successful when it is used. In only 2 of 
these cases—Torsney and Yates—did the defense succeed, and in 1 of those 
cases it took two trials before the defendant was fi nally acquitted by reason 
of insanity. 

 Second, as these cases also demonstrate, the insanity defense is often pled 
because the defendant really has no other defense. In a sense, the insanity 
defense is to criminal trials what the “Hail Mary” pass is to football. In all 
10 of these cases, there was no question that the killings had been committed 
by the defendant. In virtually all of these cases, defense attorneys had little if 
any choice but to raise insanity as a defense for two reasons. First, the nature 
of the crimes raised serious doubts about the mental health of the defendants. 
Second, and perhaps more important, the evidence left no other viable alter-
native. Faced with the overwhelming probability of conviction followed by 
life imprisonment (or perhaps capital punishment) versus a remotely possible 
fi nding of insanity that would exonerate the defendant but probably result 
in a lifelong commitment to a mental hospital, these defendants—except for 
David Berkowitz—all made the calculated and rational decision to plead in-
sanity and “roll the dice.” 

 Third, these cases vividly illustrate what others have observed about the 
insanity defense for years. Often the facts of the case are so gruesome and un-
sympathetic to the defendant that they, rather than the defendant’s mental ill-
ness, determine the outcome. It is hard to imagine, for example, that any jury 
anywhere would have found John Wayne Gacy, Arthur Shawcross, Andrew 
Goldstein, or Eric Clark not guilty by reason of insanity. In the cases of serial 
killers Gacy and Shawcross, there was certainly doubt as to whether they were 
even mentally ill, much less insane. But in Goldstein’s case and that of Clark, 
there was abundant credible evidence, backed by a long-standing history of 
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mental illness, diagnosis, and treatment, to support a fi nding of insanity. Still a 
jury found Goldstein guilty of murder for shoving a totally innocent, promis-
ing young woman to an instant and horrible death in front of a subway train 
for no apparent reason, whereas another convicted Clark in the utterly sense-
less murder of a uniformed police offi cer. 

 Fourth, as a number of these cases illustrate, psychologists and psychia-
trists often see psychopathology where others would not, thereby making 
it possible for some rather dubious cases of alleged insanity to get before a 
jury. Jack Ruby and Robert Torsney are the most obvious examples consid-
ered here. Neither man had any history of mental illness prior to killing, and 
both appear to have been defended largely on the basis of extremely rare 
and, in their cases, probably nonexistent brain disorders. John Wayne Gacy 
had some limited history of psychiatric diagnosis before killing but had never 
been treated for any major mental disorder and appears, prior to the killings, 
to have been regarded as a nonpsychotic, personality disordered, sexual psy-
chopath. Dr. Richard Rogers, who examined Gacy shortly before trial, found 
him to be an obsessive-compulsive personality with hypomanic features and 
evidence of sexual sadism, who tried to exaggerate his mental illness. Asked 
how—given the facts of the case—so many of his renowned mental health 
colleagues could have erroneously diagnosed Gacy as schizophrenic, Rogers 
theorized, charitably but probably correctly, that many psychologists and psy-
chiatrists view all patients, including those seen in a forensic setting, through 
the lens of psychopathology. 1  Looked at through this professionally distorted 
lens, Rogers postulated, Gacy might well have appeared sicker than he was. 2

 Fifth, as these 10 cases all clearly show, for better or worse, insanity tri-
als are almost always dominated by mental health experts, many of whom 
offer testimony that is clinically, legally, or factually suspect. The testimony 
of the defense experts who regarded Jack Ruby and Robert Torsney as suffer-
ing from a rare form of psychomotor epilepsy represent probably the clearest 
examples from among these cases. But there are others as well. 

 Consider, for example, the psychiatrist who, by her own admission in 
court, failed to use accepted professional standards when she hypnotized Ar-
thur Shawcross and who accepted, without corroboration, Shawcross’s im-
plausible claims about being traumatized as a child and in Vietnam. Consider 
also the psychiatrist who, despite mountains of evidence that Andrew Gold-
stein had suffered from schizophrenia for years before killing, told the jury 
that he was a malingering antisocial personality, and admitted only on cross-
examination that Goldstein was “probably schizophrenic” and not “ making 
up his mental illness.” 3  Recall that this is the same psychiatrist whose tes-
timony led an appellate court to overturn Goldstein’s murder conviction. 
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 Finally, consider the expert witness who—in the case of Andrea Yates, a fan 
of the television program Law and Order —testifi ed that “As a matter of fact, 
there was a [ Law & Order  episode] show of a woman with postpartum de-
pression who drowned her children in the bathtub and was found insane, and 
it was aired shortly before this crime occurred.” 4  That testimony, which was 
false, eventually resulted in a new trial for Yates, at which she was found not 
guilty by reason of insanity. 

 Sixth, it is not only the psychological and psychiatric experts, but also the 
attorneys, who ignore and/or distort evidence in insanity cases—often to the 
detriment of the defendant and/or society. For example, as the jurors made 
clear in the case of Jack Ruby, had defense attorney Melvin Belli not been 
so personally invested in proving Ruby insane, but instead had essentially 
thrown Ruby on the mercy of the court, Ruby would almost assuredly have 
escaped a capital murder conviction. Similarly, on the opposite side of the 
courtroom, the prosecutor in the Eric Smith case may have done a disservice 
to his client, the public, by failing to stipulate to the teenage boy’s claim of 
insanity. If, as he claimed, the district attorney had been interested in mak-
ing sure that Smith remained locked up for life as a means of protecting the 
public, it is clear that he would have done better not to oppose the insanity 
defense, thereby sending the youthful killer to a secure mental hospital from 
which he would likely never have been released. Ironically, by insisting that 
Smith was not insane, the prosecutor “won the battle” but may have “lost 
the war.” Smith has been a model prison inmate, and there is good reason to 
believe that one day, perhaps sooner than later, he will be paroled. 

 Seventh, as a number of these cases suggest, even some judges appear to 
have particular diffi culty dealing with insanity pleas. Recall, for example, the 
fi rst judge in the David Berkowitz case, who apparently tried to get around 
the rule barring jurors from knowing the consequences of a verdict of in-
sanity. Before he was removed from the case, that jurist told a newspaper 
reporter that in Berkowitz’s case, speaking of the jury, “They’ll know.” 5  When 
asked how, the judge replied, “You’re going to tell them.” 6

 Consider also the judge in Scott Panetti’s farcical capital murder trial 
who was required by law to allow the accused to serve as his own attorney. 
That jurist appeared to make every effort to exacerbate the problem of self-
 representation by holding the grossly mentally ill defendant to the same 
evidentiary standards as a qualifi ed attorney, thereby excluding a good deal 
of relevant evidence that an attorney would probably have been able to get 
before the jury. Consider, too, the federal judge who later allowed a psychia-
trist to testify against Panetti when the evidence suggested that, although she 
did not recall it, she had once examined Panetti at the behest of his defense 
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 attorney and thus what she learned from Panetti was privileged. Finally, recall 
that even after the prosecution’s psychiatric expert admitted that a portion of 
his testimony against Andrea Yates had been false, the trial judge refused to 
grant a mistrial, a judgment a Texas appeals court later held was a clear abuse 
of discretion. 

 Eighth, these cases illustrate the problems that arise when lay jurors, 
unfamiliar with and unschooled in the discourse of psychology and psychi-
atry, are required, as they are in all insanity trials, to make sense of often 
highly technical, theoretical, and jargon-laden expert testimony. Consider, for 
instance, the expert testimony jurors in many of these 10 cases had to at-
tempt to decipher: the testimony regarding the neuropsychology of seizure 
disorders in the Ruby, Torsney, and Shawcross cases; the psychoanalytically 
based testimony in the Gacy case, fi lled with Freudian concepts such as “rep-
resentations of a block due to fear of castration which arose out of unresolved 
Oedipal feelings,” 7  “symbol for the penis which helps the individual deny 
the expectation of castration,” 8  “identifying with the aggressor,” 9  and “hos-
tile threats and frightening fi gures that pervade his unconscious” 10 ; and, of 
course, the experts’ lengthy moral disquisitions about God, Satan, Hell, eter-
nal damnation, and  Law and Order  in the Yates case. 

 How much of this testimony was intelligible and meaningful to the lay 
jurors who heard it? What, if any, impact did it have on the jury’s verdict? If 
the jurors in the Ruby case are to be believed, even those who understood the 
expert testimony there gave it little credit. It requires little or no stretch to 
imagine that the jurors in many, perhaps most, of the other cases described 
here felt much the same way about the expert testimony they heard. 

 Of course, even when expert testimony on insanity is competent, truth-
ful, and intelligible, jurors are still required to consider that testimony, as well 
as the other evidence, in light of an insanity standard that, though couched in 
legal jargon, many of them will see as inviting if not requiring an essentially 
moral rather than legal decision—in other words, whether the defendant’s 
criminal conduct is to be regarded as blameworthy or excusable. 

 Moreover, as if that decision were not diffi cult enough, jurors are asked 
to render it while deliberately kept in the dark and left to their own imagina-
tions as to the consequences of their decision. Recall, for example, what one of 
the jurors in the Jack Ruby case said about the defense attorney and his psy-
chological and psychiatric experts: “[T]hey were saying, well, he did this and 
so what he needs to do is go to a shrink for a few months, and put him back 
out in society . . . [W]e didn’t have much choice. It was either let him go to 
the shrink for a little bit, and turn him loose, or give him the death penalty.” 11

This sort of false belief on the part of many jurors in insanity cases, of course, 
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was the problem the recused judge in the David Berkowitz case tried to rec-
tify extrajudicially by suggesting that a newspaper reporter inform potential 
jurors that the “Son of Sam” was “virtually certain to spend most, if not all 
of his life in a maximum-security mental institution—whether he was found 
guilty of murder or innocent by reason of insanity.” 12

 Although defendants, attorneys, judges, experts, jurors, the media, and 
the general public continue to share misconceptions and biases regarding the 
legal concept of insanity, especially in homicide cases in which the stakes are 
often highest, the insanity defense seems likely to remain a fi xture in Ameri-
can jurisprudence, at least in the foreseeable future. With that in mind, it is 
hoped that this volume will play at least some part in encouraging under-
standing of the insanity defense, the realities of its implementation, its limi-
tations, and its need for further reform. 
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